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LEMBAGA HASIL DALAM NEGERI MALAYSIA v
ALAM MARITIM SDN BHD [2014] 2 MLJ 1

Jent IS subject to
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LEMBAGA HASIL DALAM NEGERI MALAYSIA
ALAM MARITIM SDN BHD [2014] 2 MLJ 1

owning vessels, hiring and
hird party charterer
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LEMBAGA HASIL DALAM NEGERI MALAYSIA
ALAM MARITIM SDN BHD [2014] 2 MLJ 1

e Charter Party for
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dayment without deduction of
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f taxing non-resident and at the same
avenue, with effect from October 21, 1983
0 amend the Income Tax Act 1967 (Act 53) and
rovision, namely, section 4A.”
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LEMBAGA HASIL DALAM NEGERI MALAYSIA

ALAM MARITIM SDN BHD [2014] 2 MLJ 1

aritim  Sdn Bhd

e relevant provisions of the
d we find anything unjust or
of the Parliament.”
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“We find that the respondent in this appeal had made payments
to non-resident companies in respect of vessels and crews
hired under “Uniform Time Charter Party for Offshore Service
Vessels® contracts, with the income received by the non-
resident companies from Singapore in the circumstances of the
case, and with Article IV being inapplicable to income received
under section 4A(ii), the payments received by the non-
residents were therefore taxable.”
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LEMBAGA HASIL DALAM NEGERI MALAY
ALAM MARITIM SDN BHD [2014] 2 MLJ
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KETUA PENGARAH HASIL DALAM NEGERI v
TERAJU SINAR SDN BHD [21 APRIL 2014

jaid over to DGIR;
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KETUA PENGARAH HASIL DALAM NEGERI v
TERAJU SINAR SDN BHD [21 APRIL 2014

amit the withholding tax on
singapore Company/non resident
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KETUA PENGARAH HASIL DALAM NEGERI v
TERAJU SINAR SDN BHD [21 APRIL 2014

5.109B of the ITA
sla under s.15A

allowed under s.39(1)(i) of the ITA

AAAAAAAA



12 & 13 AUGUST 2014 | KUALA LUMPUR CONVENTION CENTRE

KETUA PENGARAH HASIL DALAM NEGERI
TERAJU SINAR SDN BHD [21 APRIL 2014

sion of the SCIT

aside the decision of the High
2 ratio in LHDNM v. Alam Maritim
2d as follows:
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“[40] It is trite the relationship between ITA and the DTA is
that the charging law is the ITA and not the DTA which only
determines availability of relief from tax: See Lembaga Hasil
Dalam Negeri Malaysia v. Alam Maritim (M) Sdn. Bhd.
[2014] 2 MLJ 1. In our view, s. 132 of the ITA provides the
special status described in United Overseas Bank Ltd v
Ketua Pengarah Hasil Dalam Negeri [1997] 3 MLJ 359 as
Inherent to a DTA that enables the DTA to determine the
availlability of relief from tax imposed under the ITA.”

Topic : TAX CASES UPDATE @Ng
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KETUA PENGARAH HASIL DALAM NEGERI
TERAJU SINAR SDN BHD [21 APRIL 2014

aderal Court decision
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HOLIDAY TOURS & TRAVEL SDN.BHD V
DIRECTOR GENERAL OF INLAND REVE

e company from the
bany's Finance Manager
e Years of Assessment 1998
ole under s.33(1) of the ITA.
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HOLIDAY TOURS & TRAVEL SDN.BHD V
DIRECTOR GENERAL OF INLAND REVEN

siness of travel agents
ound and outbound.

any in 1988 as an account/office

promoted as Finance Manager
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HOLIDAY TOURS & TRAVEL SDN.BHD V

DIRECTOR GENERAL OF INLAND REVE

amongst others,

ions of the day received

> signatories
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HOLIDAY TOURS & TRAVEL SDN.BHD V

DIRECTOR GENERAL OF INLAND REVEI

ssion of misusing
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HOLIDAY TOURS & TRAVEL SDN.BHD V

DIRECTOR GENERAL OF INLAND REVEN

le claims for tax
of assessment 1998,

2ed with the DGIR and filed Form Q.
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HOLIDAY TOURS & TRAVEL SDN.BHD V

DIRECTOR GENERAL OF INLAND RE

he embezzlement
Juctible as an expense
IS @ mere employee and

pany.

her hand contends that the loss is not
pense. Whether or not Mr. X hold any
pany is irrelevant.
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HOLIDAY TOURS & TRAVEL SDN.BHD V
DIRECTOR GENERAL OF INLAND REVEI

ovided for under s.33(1)

ambezzlement of company’s fund

Sively incurred in the production of gross
2stion of fact.
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HOLIDAY TOURS & TRAVEL SDN.BHD V

DIRECTOR GENERAL OF INLAND RE

and due to the
pany.

any to pre-sign blank cheques
2r cheque signatories beside the

ant would have been prevented or detected if
ad conducted audit annually.
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HOLIDAY TOURS & TRAVEL SDN.BHD V

DIRECTOR GENERAL OF INLAND REVEN

of Taxes) v J&G
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HOLIDAY TOURS & TRAVEL SDN.BHD V
DIRECTOR GENERAL OF INLAND REVE

appeal to the COA.

of the SCIT.
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HOLIDAY TOURS & TRAVEL SDN.BHD V
DIRECTOR GENERAL OF INLAND REVEI

ayer.
s of s. 33 of the ITA.

Strong & Co of Romsey Ltd 5 TC 215
5es which is remotely connected.
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PORT DICKSON POWER BHD v. DGIR
W-01-213-05/2012

voke s. 140 of the ITA

IR to specify which of the limbs
)(1) of the ITA the DGIR had resorted
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PORT DICKSON POWER BHD v. DGIR
W-01-213-05/2012

dducer licensed by the
electricity to Tenaga
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PORT DICKSON POWER BHD v. DGIR

W-01-213-05/2012

dated 13.12.1993,
ded that the taxpayer
issuon own and operate a
t facilities in Port Dickson.

sum in excess of RM600 million.

AAAAAAAA



12 & 13 AUGUST 2014 | KUALA LUMPUR CONVENTION CENTRE

PORT DICKSON POWER BHD v. DGIR

W-01-213-05/2012

gh shareholders’
borrowings — RM149.7
e balance of funds needed

conducted on the taxpayer.
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PORT DICKSON POWER BHD v. DGIR

W-01-213-05/2012

1 as deduction the
to disregard the loan stock

eview filed by the taxpayer was
M8,000 with interest was granted by the

2d decision of DGIR was quashed.
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PORT DICKSON POWER BHD v. DGIR

W-01-213-05/2012

filed an appeal to

Je the High Court decision.
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PORT DICKSON POWER BHD v. DGIR
W-01-213-05/2012

he application of s. 140
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IBRACO PAREMBA SDN BHD vs. DGIR
(R2-14-17-2011)

able to the taxpayer’s

Jer s.113(2) of the ITA was
on the taxpayer by the DGIR.
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IBRACO PAREMBA SDN BHD vs. DGIR
(R2-14-17-2011)
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IBRACO PAREMBA SDN BHD vs. DGIR
(R2-14-17-2011)

ified the properties held
2ing suitable for long term

1 to build shop houses and complex on
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IBRACO PAREMBA SDN BHD vs. DGIR
(R2-14-17-2011)

a reputable tax firm and
idiary and thereafter sell the

Jp a realty company, l|braco-Peremba
1 (IPH).
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IBRACO PAREMBA SDN BHD vs. DGIR

(R2-14-17-2011)

/ and wholly owned

2 Turnkey Construction Contract
Op the lands.

Of the project, it was rented out and rental
ared as IPH business income.

— 04
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IBRACO PAREMBA SDN BHD vs. DGIR

(R2-14-17-2011)

\ to disregard the

axpayer on the total value of
ot of the development cost.
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IBRACO PAREMBA SDN BHD vs. DGIR

(R2-14-17-2011)

to Vendu Sdn

2rties and made a gain of
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IBRACO PAREMBA SDN BHD vs. DGIR

(R2-14-17-2011)

1 that it had disposed
was constructed.

°H was a realization of an
anture in the nature of trade.

other hand contended that the taxpayer
2d under the Act in respect of the proceeds
al of the properties.
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IBRACO PAREMBA SDN BHD vs. DGIR

(R2-14-17-2011)

of the ITA where

mpose the penalty under

avour of the DGIR.
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IBRACO PAREMBA SDN BHD vs. DGIR

(R2-14-17-2011)

the DGIR and held
Siness reason to set up
he scheme to avoid such
2r the income tax.

ormed for the purpose of disposing the
after that they were wound up.
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IBRACO PAREMBA SDN BHD vs. DGIR

(R2-14-17-2011)

the profits from the
)ack to the taxpayer.

2d the decision of the DGIR in
A and the imposition of penalty
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IBRACO PAREMBA SDN BHD vs. DGIR

(R2-14-17-2011)

1 not fall within the
D minimize tax.
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COMMENTS::

@ Another landmark decision by the COA on the invocation of
s. 140(1) of the ITA.

¢ The DGIR was justified and correct to invoke s. 140 of the
ITA based on the factual matrix of the case.

@ “Good faith” is not a defence to the taxpayer on the penalty
Imposed under section 113(2) of the ITA.

@ The DGIR has the discretionary power to invoke penalty
under s. 113 of the ITA for tax avoidance case under s. 140.

Topic : TAX CASES UPDATE A@?S
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SYARIKAT PUKIN LADANG KELAPA SA
SDN BHD v KETUA PENGARAH HASIL I

NEGERI [2012] 6 MLJ 411

)wance for deductible rental
al rental basis, the SCIT is
J the meaning of the word “rental”
>lude advanced rental;
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e lease
2 expenses

>ase is capital expenses

lon of penalty was correctly made.

6

MALAYSIA



12 & 13 AUGUST 2014 | KUALA LUMPUR CONVENTION CENTRE

of land under a lease

riod of 60 years at a total rental of
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of RM1,392,000 within 7
2 execution of Form 15A.
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5 only the sum of
pective YA.

2d back the excess amount of
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assessments and

he COA decided in favor of the
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, gross income ... all
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@ Advance rental are expenses to be incurred in future for
the production of gross future income.

@ Advance rental cannot be construed to be expenses for
the purpose of earning profit in the relevant basis year.

@ On the penalty, the contention by the taxpayer that the
reporting of income was made in good faith due to
difiering interpretation of the law cannot hold because
ignorance of law cannot be a defence.

Topic : TAX CASES UPDATE
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the ITA, the
NS were made In

lon of the law cannot
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5. 113(2) of the ITA.

returns were made in good
arpretation of the law cannot hold
f law is not a defence.
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SRl BINARAYA SDN. BHD.

W-01-448-10/2012

aking the YA 2003 as the

was correct in imposing penalties
of the Act.
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cate of Practical
of the construction

>al Completion is the cut-off date
payer’s gross profit .
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under s.

claim ‘good faith’ as a
orovided under s. 113(2) of

defence in a prosecution proceeding
of the ITA.
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COMMENTS:

@ “Good faith” is a defence in a prosecution proceeding

under s. 113(1) of the ITA and not under s. 113(2) of the
ITA.

@ On the merits of the appeal, the DGIR had issued a
regulation P.U.(A) 277/2007 in respect of property
developers carrying out property development business.

@ The Regulation renders the decision in Bandar Nusajaya
academic.

Topic : TAX CASES UPDATE Ag
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BANDAR NUSAJAYA DEVELOPMENT SDN.BHL
vS. DGIR R2-25-257-2011

al Review application
jasis that there is an
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TAWU REALTY SDN BHD vs. DGIR M-01-40-04

al Review application

/e remedy of appeal under s. 99 of
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jorari IS a
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where there is an
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hat an application

appeal by way of Form Q to
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POSITIVE VISION LABUAN LIMITED vs. DGIR
W-01-67-02/2013

law to disallow the tax
S under the Income Tax

AAAAAAAA



12 & 13 AUGUST 2014 | KUALA LUMPUR CONVENTION CENTRE

siness of investment holding.

> known as “Labuan companies™ amd
3 under the Labuan Offshore Business
A\ct 1990 (Act 445).
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ble elections under s. 3A
der the ITA.
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@ The taxpayers’ tax consultants sought confirmation from
the DGIR that a Labuan Company which made election
under vs. 3A LOBATA to be taxed under the ITA is
exempted from income tax on dividends received by
virtue of the Exemption Order.

@ The DGIR informed that the Exemption Order is no
longer available to the taxpayers who have made
election irrevocable elections under s. 3A of the LOBATA
to be taxed under the ITA.

Topic : TAX CASES UPDATE AO
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hat the date 11.2.2010
oeing the date when the
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es the purpose or
atute including taxing

e approach in interpreting
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DGIR vs. SUCCESS ELECTRONICS & TRANSFORMER
MANUFACTURER SDN BHD R1-14-14-09

ISSUES :

@ The interpretation of the word “factory” for the purpose of
Reinvestment Allowance (RA) as claimed by the
taxpayer in the tax computation for the YA 2002 .

@ Whether “meeting room, office spaces, toilets,
staircases, void areas, lift lobby, surau and warehouse,
lightning adjustment, installations of air-conditioning,
electrical fitting and partition wall” were part of “factory”.

Topic : TAX CASES UPDATE A5
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Jose the penalty
IS shown that the
h, made full disclosure

6

MALAYSIA



12 & 13 AUGUST 2014 | KUALA LUMPUR CONVENTION CENTRE

FACTS OF THE CASE :

¢ The taxpayer contended that a liberal approach to
interpreting the word “factory” should be adopted.

@ The ITA does not define “factory” for the purpose of RA.

@ The ordinary English dictionary meaning of the word
“factory” should be adopted.

@ The DGIR on the other hand, adopted a narrow
Interpretation of the word “factory” that it should confine
to “production area”.

Topic : TAX CASES UPDATE A7
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oy Act 742/2012 to insert
) the ITA.

ow the ratio in this case.
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