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Multimedia Super Corrido

by Antony Tong

MULTINEDIA SURERBECORRIIDGCH

Located atthe lﬂﬂ' 0

introductian

Leading Asia’s Information Age

Much hasbeen publicised and written
on Malaysia’s Multimedia Super
Corridor that it is not surprising that
infoseek turned up 443,462 references
to the MSC on the world wide web.
Top of the search results with 100%
relevancy is the homepage of the
Multimedia
Corporation at

Development
http://
www.mdc.com.my.

To access the site, you require an
advanced browser thataccepts frames
and Javascripts. Netscape 3.0 is
recommended which can be

downloaded from the site itself.

The first page will introduce you to
theMSC: “Located atthe hub of Asia’s
fastest-growing markets, Malaysia’s
Multimedia Super Corridor is a bold
initiative - a regional launch site for
companies developing or using

leading multimedia technologies.

Aiming to revolutionize how the
world does business, the MSC will
unlock multimedia’s full potential by
integrating ground-breaking

cyberlaws and  outstanding
information infrastructure in an
attractive physical environment.”
Considering that the MSC will be the
first ofits kind anywhere in the world,
the MSC will take Malaysia into
the

.going boldly where no

“Cyberspace, final
frontier...

nation has gone before”.

You can then browse through various
sections dealing with Infrastructure,
Activities, Incentives, FAQ, Contacts
and News. A 12- page Investors’
Brochure is also included under the
News section which covers titles like
Malaysia’s Multimedia Super
Corridor, The MSC - The Perfect
Multimedia Environment, Superior
Telecommunications And Logistics,
Multimedia Commerce - Enabling

Policies And Cyberlaws, Seven
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Flagship Applications To Drive
Development, MSC Status - A Bill Of
Guarantees and Compelling
The Multimedia

Development Corporation - The

Incentives,

MSC’s Super Agency, Cyberjaya - An
Outstanding Environment To Work
And Play, Malaysia - Building On Past
Successes and Who Should Be In The
MSC. Toread the Investors” Brochure
though, you require Adobe Acrobat
Reader 3.0 - if you do not have this
software, don't worry - MDC have
created a link for you to download it.

Thesitealso explains whatis the MDC
and its role in the MSC? The MDC
the
monumental task by the Malaysian

was formed and given
Government of being the champion,
facilitator, custodian and partner of
companies choosing to operate in the
MSC.

agency, cutting through red tape to

It will be a one-stop super

expedite permitand licenceapprovals.
This is most welcomed as MSC
companies need only to deal with the
Corporation, thereby eliminating the
need of dealing with a host of

government departments. Other
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functions of the MDC include the
provision of information and advice
on the MSC, introducing companies
to potential local partners and
financiers, marketing the MSC
globally, shaping MSC-specific laws
and policies and setting standards for
the MSC’s information infrastructure
and urban developments.

MDC has thoughtfully included a
section on FAQs (Frequently Asked
Questions). Since the MSC was first
proposed and promoted worldwide
through the efforts of our Prime
Minister Datuk Seri Dr Mahathir
Mohamad and the MDC, headed by
its executive chairman Tan Sri Dr
Othman Yeop Abdullah, there has
been intense interest and numerous
queries on the MSC. The twelve Q&A
in the FAQs however provides
clarification on certain general areas
of the MSC. Specific operational
questions would have to wait until
the MDC iron out the issues.

A piece of good news though - for
companies interested in obtaining
MSC status, application brochures will
beready in early March 1997 from the
MDC. These brochures will set out a
list of incentives and guidelines. In
the meantime, you can take a look at
the electronic version of this brochure
under the Contacts section by clicking
on “Applying for MSC Status”.
Currently, four companies have
obtained MSC status - Mimos Berhad,
Telekom Malaysia Bhd, US-based Sun
Microsystems Pte Ltd and Nippon
Telegraph and Telephone Corporation
of Japan.

To see what the site has on incentives,
go to MSC Status - A Bill of
Guarantees

and Compelling
Incentivesin the Investors’ Brochure.

These are listed as including:-

® Substantial financial incentives
such as 0 per cent income tax for
up to 10 years or a 100 per cent
Investment Tax Allowance, and
no duties on multimedia
equipment.

® The right to tender for key
implementation contracts for
Flagship Applications. Only
companies with MSC status will
beable toapply forthese contracts.

® Supportfromthe MDC’s one-stop
client centre that will expedite
visas and other licences and
permits.

® Direct access to Malaysia’s top
leadership through membership
in the MSC’s International
Advisory Panel, chaired by the
Prime Minister, and the Founders’
Council, chaired by the Deputy
Prime Minister. First movers to
the MSC will be invited to sit on

these

high-level councils.

(Twenty-eight leaders of
multinational IT companies have
been appointed to sit on the

International Advisory Panel).

MDC’s operating officer Dr Mohamed
Arif Nunrecently reported that details
of the package of incentives for MSC
companies are expected to be finalised
in February 1997 by a Committee
comprising the MDC, the Treasury,
Bank Negaraand the Inland Revenue.
This package would also consider the

otherincentives announced in the 1997
Budget such as:-

® Aspecial incentive for companies
whose presence attract other
companies to establish their
operations in the IT City.

® A special guideline to regulate
foreign currency transactions and
loans. '

® Small-and
industries undertaking Research

medium-scale

and Development activities be
given funding under the allocation
for Intensification of Research in
Priority Areas.

® Recruitment of expatriates
according to needs.

All-in-all, the MDC homepage offers
you a wealth of information on the
MSC. You have to be patient though
as not all the answers you may want
on the MSC can be found here - wait
till early March 1997 when the
application brochure and incentive
package is ready.

For further queries, you can contact
the MDC at Level 1, Enterprise 2
Technology Park Malaysia, Bukit]Jalil,
57200 Kuala Lumpur, Malaysia. Its
telephone is +(603) 966-1388 and fax
+(603) 966-0388.
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0: When will the MSC’s multi-
media network be in place ?

A The fibre-optic backbone
twith potential capacity of 2.5-10 gi-
gabit per second) will be in place by
1998. There will also be high-band-
width links from the MSC to the rest
of Malaysia and other countries, in-
cluding 5 gigabit per second fibre-
@otic links to ASEAN, Japan, the US
and Europe in place by mid-1997.

0Q: When will the MSC’s other
infrastructure projects be in place ?

A Kuala Lumpur Tower, the
region’s tallest telecommunications fa-
cility, is already operational. Kuala
Lumpur International Airport, the
largest airport in the region with 80
zates, is scheduled to open in 1998 in
fime for the Commonwealth Games.
Kuala Lumpur City Centre is nearing
completion (the twin towers already
dominate the KL skyline) and will be
ready for occupancy in 1997. The first
phase of IT City (working population
of 16,000) is scheduled to be com-
pleted by 1998.

Q: What can I do here that I
can’t do in Silicon Valley ?

A Penetrate Asian markets. The
Asian market is growing rapidly with
rising incomes, booming PC penetra-
tion and expanding network infra-
structures. The critical differentiators
and idiosyncrasies of each market can-
not be “virtually” analysed, internal-
ised and met by firms in far-off loca-
tions who do not have a committed
presence on the ground in Asia. Per-
sonal relationships remain important
in Asiaand thisrequires overseas com-

panies to select a regional hub for a
physical presence.

With the best environment in the
world for harnessing the benefits of
multimedia, the MSC offers the one
thing Silicon Valley can never pro-
vide: a low-cost, central and influen-
tial base in Asia, from which to pen-
etrate Asian markets using leading-
edge multimedia technologies and ap-
plications.

Q: How will I attract skilled
staff ?
A The skilled workforce needs

of companies in the MSC will be met
by a combination of

® Unrestricted and user-friendly
work permit policies for foreign
knowledge workers.

® A dramatic increase in the num-
ber of technical and business pro-
fessionals graduating from Ma-
laysian universities.

® A growing number of technical
graduates from the MSC’s new
Multimedia University and the
MSC campuses of top IT universi-
ties.

® Creation of university-company
partnerships to educate and train
potential employees in specific
skills. These factors will be rein-
forced by the development of eco-
friendly, cost-effective and con-
venient world-class living envi-
ronmentsin the MSC. The projects
to build these environments (such
as Cyberjaya and the Kuala
Lumpur City Centre) are already
well under way. This superb liv-

ing environment will attract tech-

Frequently
Asked
Questions

nical professionals from across
Malaysia and the rest of the world
to locate in the MSC.

0: How easy is access to major
business centres?

A Via telecoms, the MSC will
have 5 gigabit per second fibre-optic
links to hubsin ASEAN, Japan, the US
and Europe, enough bandwidth to
handle multimedia conferencing as
well as traditional, high-quality voice
communications.

Viaphysical transport, Kuala Lumpur
International Airport (open in 1998)
will have the capacity to handle 25
million passengers per annum
through its 80 gates and two parallel
runways, up to 60 million passengers
by 2020. It will also have the capacity
to handle over 1 million metric tonnes
of cargo to and from major centres in
Asia and the rest of the world. In
addition, high-speed road and rail
links will provide efficient access to
the four main seaports - Penang, Port
Kelang, Kuantan and Pasir Gudang -
across Peninsular Malaysia.

Q: What is the cost of telecoms
and othernecessary operating costs ?

A The MSC is committed to pro-
viding world-class telecoms, linked
toall global business centres, with the
most cost-competitiveand innovative
tariffs. Costs will compete with US
telecomsratesand special time-or dis-
tance-independent tariff structures
will be developed for MSC compa-
nies.
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0Q:

will be imposed on my company ?

What ownershiprestrictions

A: None. Traditional ownership
restrictions will be lifted within the
MSC to accelerate the growth of the
MSC and enhance its attractiveness to
world-class companies.

Q: Is the legal environment re-
strictive ?
A: In accordance with the Bill of

Guarantees, the policies and laws of
the MSC arebeing designed tomakeit
the best environment in the world to
harness the benefits of multimedia
technologies and applications. The
laws that will be enforced will make
Malaysia the regional leader in intel-
lectual property protection and free
information exchange.

Founding companies will have an in-
fluential role in continuing to shape
the development of the MSC’s world-
first “cyber-laws” and other business
policies. Over 150 detailed interviews
have been conducted with multime-
dia / IT companies to understand their
requirements. The Bill of Guarantees
and cyber-laws reflect this input.

| O Whatwill the lifestyle belike
? Will I want to live there ? Will my
employees want to live there ?

A: Cyberjaya, the major living
community developmentin the MSC,

islocated amongstrolling hills of rain-
forestsand plantations set off by many
natural lakes. Strict zoning policies
will preserve the environmental
beauty and air quality of this eco-
friendly development, powered by
solar and other zero-emission urban
waste energy sources.

There will be a choice of hillside man-
sions, lakefront houses and condo-
miniums to suit family needs, while
first-class, resort-style hotels and ser-
viced apartments accommodate busi-
ness professionals in transit. There
will be convenient shopping and ex-
cellent recreational facilities, as well
as short and easy commutes to KL
Tower, KLCC, Putrajaya and KLIA.

Q: How stable is the Malaysian
economic and political landscape ?

A Extremely stable. Since inde-
pendence in 1957, Malaysia has been
led by the National Front party, which
has the strong support of the popu-
lace, having led the nation through
spectacular and equitable phases of
economic growth based on its devel-
opment initiatives in agriculture in
the 1960s and in manufacturing /
industrialisation in the 1970s and 80s.
The MSC s the latest initiative to once
againleapfrog the economy to leader-
ship in the Information Age. As such,
the MSC also enjoys the widespread
popularity and support of the Malay-
sian people.

Q: What is the long-term com-
mitment of the government to the
MSC?

A: The Prime Minister and Cabi-
net have embraced the MSC concept
and are communicating it throughout
the country and overseas. In Malay-
sia, this has triggered an avalanche of
interest by private developers and
state governments. In the MSC area,
several multimedia developmentsare
already underway and numerous
companies are submitting applica-
tions to begin operations there. Select
early-movers will have direct access
to Malaysia’s leaders through the In-
ternational Advisory Panel, which is
chaired by the Prime Minister, and
the Founders’ Council.

Q: How many government
agencies will I interact with ?

A One. The Multimedia Devel- |
opment Corporation’s key role is to
serve MSC companies as its clients as
the one-stop shop responsible for
maintaining all aspects of the MSC’s
ideal environment, business and oth-
erwise. It will combine the efficiency
and effectiveness of a private com-
pany with the decision-making au-
thority ofa high-powered government
agency.
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‘It 1s not sufficient to know what one ought to say,
but one must also know how to say it’

Aristotle
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3 EXECUTIVE SUMMARY
ept 1 :
. ew information and communications technologies such as the Internet are creating
L exciting opportunities for workers, consumers, and businesses. Information, ser
vices, and money may now be instantaneously transferred anywhere in the world.
o Firms are increasing their imports and exports of goods, services, and information as the costs
pud associated with participating in global markets plummet, and they are forming closer relation-
ea ships with suppliers and customers around the world. New markets and market mechanisms
are are emerging. Consumers can choose from a much broader range of goods and services, and
ous “intelligent agent” software will soon give consumers an unprecedented ability to hunt for
ica- bargains.
ect Thesenew technologies, particularly communications technologies includ-
2558 ing the Internet, have effectively eliminated national borders on the information highway. As
In- aresult, cross-border transactions may run the risk that countries will claim inconsistent taxing
s jurisdictions, and that taxpayers will be subject to quixotic taxation. If these technologies are to
b rd achieve their maximum potential, rules that provide certainty and prevent double taxation are
required.
In order to ensure that these new technologies not be impeded, the devel-
opment of substantive tax policy and administration in this area should be guided by the
t principle of neutrality. Neutrality rejects the imposition of new or additional taxes on electronic
transactions and instead simply requires that the tax system treat similar income equally,
regardless of whether it is earned through electronic means or through existing channels of
el- commerce.
to A major substantive issue raised by these new technologies is identifying
= as the country or countries which have the jurisdiction to tax such income. It is necessary to clarify
for how existing concepts apply to persons engaged in electronic commerce. In addition, transac-
’g tions in cyberspace will likely accelerate the current trend to de-emphasize traditional concepts
th- of source-based taxation, increasing the importance of residence-based taxation.
ey Another major category of issues involve the classification of income
- arising from transactions in digitized information, such as computer programs, books, music,
. or images. The distinction between royalty sale of goods, and services income must be refined
in light of the ease of transmitting and reproducing digitized information.

t In the area of tax administration and compliance, electronic commerce may
create new variations on old issues as well as new categories of issues. The major compliance
issue posed by electronic commerce is the extent to which electronic money is analogous to cash
and thus creates the potential for anonymous and untraceable transactions. Another significant

; category of issues involves identifying parties to communications and transactions utilizing
: these new technologies and verifying records when transactions are conducted electronically.
However, developments in the science of encryption and related technologies may lead to
systems that verify the identity of persons on-line and ensure the veracity of electronic
documents.
Tax National invites comments on the issues raised by this paper as well as
any other issues relating to electronic commerce.
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Cyberspace*

It is by now a well-worn cliche to
say that we live in an era of rapid
technologicaland social change. Tech-
nologies and businesses that were un-
known a few years ago are now wide-
spread. Most recently, the explosive
growth of telecommunications tech-
nology, sometimes referred to as the
“Global Information Infrastructure,”
or the “Information Superhighway”
which includes the Internet, has en-
abled people to communicate and ex-
change information on an unprec-
edented scale. These technologies
present tremendous opportunities to
enrichall of ourlivesinsomany ways,
many of which we are likely not to
have envisioned. The day is coming
when every home will be connected
toit, and it will be justas normal a part
of our life as a telephone and a televi-
sion. It's becoming our new town
square, changing the way we relate to
one another, the way we send mail,
the way we hear news, the way we
play.

These new technologies bring
with them social changes and new
ways of doing business. Services are
-an ever-growing sector of the
economy. Modern telecommunica-
tions allow information, services, and
money to be instantaneously trans-
ferred anywhere in the world. Some
have even speculated that the tradi-
tional corporation could itselfbecome
obsolete in certain cases as “virtual
corporations” bring together varying
groups of consultants and indepen-
dent contractors on a project-by-
project basis.

These technological advances
may put particular pressure on the

principles governing the taxation of

INTRODUCTION

transnational transactions. It is the
very nature of these developments
that they tend to blur national borders
and the source and character of in-
come. Consequently, significantissues
often arise regarding how the income
arising from transnational transac-
tions utilizing these technologies
should be treated under current rules.
Asaresult, itis possible that countries
will claim inconsistent taxing juris-
diction, with the attendant possibility
that taxpayers will be subject to inter-
nationaldouble taxation. If these tech-
nologies are to achieve their maxi-
mum potential, this must be avoided.
Overall tax policy goal in this area
should emulate policy in other areas
— maintain neutrality, fairness and
simplicity — a policy which serves to
encourage all desirable economic ac-
tivity new and old.

These technological develop-
ments dictate that the Income Tax Act
and generally accepted principles of
international tax policy be reexam-
ined. It is in all parties’ interests to
study the potential issues now, seek
public comment, and develop rules
thataccommodate evolving technolo-
gies and ways of doing business.

This paper is meant to be a step
in this process of reexamination. It is
neither a treatise on taxation of tech-
nology nor a blueprint for future
changes. Instead, the purpose of this
paper is to stimulate public discus-
sion by raising issues that currently
exist or seem likely to arise. This pa-
per is intended to encourage inter-
ested taxpayers, practitioners, aca-
demics, and others to comment on the
issuesidentified hereinand other simi-

lar tax issues that they believe require

Some have even
speculated that the
fraditional corpora-
fion could itself be-
come obsolete in
certain cases

resolution.

The modernization process of
which this paper is an early step will
proceed on many fronts. Some of the
issues identified in this paper can be
resolved through the administrative
process. Itis possible that other issues
can be resolved only through amend-
ments to the Income Tax Act. Finally,
it may also be necessary to reach an
international consencus on certain is-
sues.

It is intended that the goal of
this process is to develop a frame-
work foranalysis that willnot impede
electronic commerce. The solutions
that emerge should be sufficiently
general and flexible in order to deal
with developments in technology and
ways of doing business that are cur-
rently unforseen. In most cases, this
will require that existing principles be
adapted and reinterpreted in the con-
text of developments in technology.
In extreme cases, it may be necessary
to develop new concepts.

The nature of the Global Infor-
mation Infrastructure obviously has
ramifications beyond taxation, includ-
ing national security, copyright, pri-
vacy, security, financial trading sys-
tems, and even economic measure-
ment. These issues are outside the
scope of this paper.
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| Cyberspace*

SThe Information Superhighway

he Information Superhighway or

Global Information Infrastructure
is not a single computer network or
means of communication but instead
refers to the convergence of previ-
vusly separate communications and
computing systems into an
interoperable, global network of net-
works. Hventually, thissuperhighway
may transmit a wide spectrum of in-
formation, films, programs, and ser-
wices into every business and house-
hiold, incorporating voice telephone
and cable television. This trend is
driven in part by the fact that the cost
of communications is falling quickly.
The Information Superhighway per-
mits its users to send and receive in-
formation around the world, at rela-
fively low cost.

Convergence of technologies

Thedistinct communications systems
that will converge to form the Infor-
mation Superhighway include tele-
phone systems, cable and satellite
communications, and computer net-
works. This convergence has been in
part driven by two major technologi-
cal changes. In telecommunications,
Tansmission has evolved from cop-
per wire, which has a relatively lim-
ited data transmission capacity to fi-
ber optic cable, which has virtually
limitless capacity. This increased ca-
pacity makes it practical to rapidly
ransmit large amounts of informa-
fion such as videos or x-rays. The sec-
ond technological development is
“digitization,” the conversion of text,
sound, images, video and other con-
tent into a common digital format.
Any type of information, including
cash equivalents, which can be digi-
fized canbe transmitted electronically.

Communications revolution is more
than the Internet

| Although the Internet which is dis-

AN OVERVIEW OF THE GLOBAL INFORMATION
INFRASTRUCTURE OR
“INFORMATION SUPERHIGHWAY”

cussed below, is the best known as-
pect of the communications revolu-
tHon, the Internetis only an example of
thesedevelopments. Many companies
now operate extensive internal corpo-
ratenetworks, or “intranets,” and cer-
tain transactions, such asin the finan-
cial services sector, are likely to occur
on private networks for security rea-
sons. For tax considerations, it is gen-
erally immaterial whether parties
communicateover the Internetorover
a private, proprietary network, such
as an on-line service or over an intra
corporate network. It is also neces-
sary to keep in mind that the commu-
nications revolution is the result of a
number of technologicaland economic
developments, such as relatively in-
expensive computers and telecommu-
nications services and the growth of
the service sector. The growth of the
service sector plays an important role
because developments in communi-
cations allow services to be instanta-
neously transmitted around the world.
As a result, services frequently no
longer need to be produced at the

place where they are consumed. As -

developments in communications fa-
cilitate international trade in services,
there may be increasing pressure on
the international tax rules that apply
to such services.

The Internet

The most widely publicized part of
the information superhighway is the
Internet. While originally a system
connecting governmental and aca-
demic institutions, the Internet has
expanded beyond its initial partici-
pants to a world-wide network with
user estimates ranging from 30-60
million, and growing rapidly. The In-
ternet has been described as a world-
wide network of networks with gateways
linking organizations in Northand South
America, Europe, the Pacific Basin and
other countries . . . The organization ad-

ministratively independent from one an-
other. There is no central, worldwide,
technical control point. Yet, working to-
gether, these organizations have created
what to a user seems to be a virtual net-
work that spans the globe.

The Internet has no central computer
ororganizational structure. “Far from
being a hub with spokes, the Internet
ismorelikeaspider’'s web, with many
ways of getting from point A to point
B.” What links the Internet together
and allows its many disparate parts to
communicate is the “TCP/IP” proto-
col (Transmission Control Protocol/
Internet Protocol), which is simply a
means of specifying how data is bro-
ken up in “packets” and assigned ad-
dresses to be transferred over the In-
ternet. It allows computers to com-
municate regardless of differences in
hardware and software, or communi-
cations technology.

Instead of a central computer, the In-
ternet uses hundreds of thousands of
computers called “routers.” Routers
are like postal substations; they make
decisions about how to route “pack-
ets” of data just like a postal substa-
tion decides how to route envelopes
containing mail. Each router does not
need a connection to every other one.
Instead, packets of data are sentin the
right general direction, using the best
route available at the time, until they
finally arrive at their destination. In
fact, the individual packets making
up a single message may end up tak-
ing different routes, to be recombined
when they reach their destination.

The packets are transmitted over ex-
isting telephone networks. However,
since the Internet is not tied to any
communications technology, Internet
traffic can also travel over cable TV
systems, satellite links, or fiber optic
cables.

ol
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BACKGROUND

The World Wide Web

The World Wide Web (“WWW” or
“Web”) is one of the fastest growing
applications of the Internet. What dis-
tinguishes the Web from other com-
ponents of the Internet is that it is a
multimedia, hypertext system. Un-
like other Internet services, the Web
blends text, images, video and audio
instead of displaying simple text. Web
documents are hypertext documents
that can contain links to other docu-
ments which canbeaccessed by “click-
ing” on these links. In fact, the links
could be to any other “"WWW” docu-
mentonany Internetserveranywhere
in the world. Accessing the Web re-
quires a browser program. The
browser reads information accessed
from the Web and presents it to the
user in a standard format. Internet
search tools allow users to locate Web
pages containing the desired infor-
mation.

Web pages and Web sites
Acompany’sorindividual’s collected

to as a “Web site.” A uniform ad-
dressing system allows users around
the world to access information on
any Website. Theinformationisstored
in the form of Web documents and
pages on central computers called
servers. The location of a server is
irrelevant since it can be accessed by
users around the world.

Exponential growth of the Web

Some indication of the speed at which
the World Wide Web has developed
is given by the fact that it was in-
vented in 1989. Graphical browser
programs, which made the Web easy
to use and thus accessible to a wide
audience, were only invented in 1993.

Web documents are usually referred

THE WorLD WiDE WEB AND
ELEcTRONIC COMMERCE

By 1996, it was estimated that there
were over 250,000 commercial Web
sites and a substantial number of ma-
jor companies, and countless small

ones, have invested on a presence on
the Web.

Technical barriers

Two factors that will be critical to the
growth of electronic commerce are
bandwidth and improved payment
mechanisms. Bandwidth refers to the
speedat which data can be transferred
over the system. Currently, at the
transfer speeds available to most con-
sumers, it would take about two days
to transfer the entire contents of a
music CD across the Internet. With
higher speed connections likely to
occur in a few years, transfer time is
likely to be drastically reduced, to
about 10-15 minutes. Payment is also
of course a critical factor. There is an
emerging consensus that electronic
money will accelerate the growth of
electronic commerce. If payments can
be made by a mouse click on an “elec-
tronic wallet” instead of transmitting
credit card numbers, commerce is
likely to grow.

ELECTRONIC COMMERCE

Generally

“Electronic commerce is the ability to
perform transactions involving the
exchangeof goods or servicesbetween
two or more parties using electronic
tools and techniques. The growth of
electronic commerce will be driven in
part by the fact that two of the present
economy’s important products are
software and recorded entertainment
(both films and music) which are par-
ticularly well suited to being distrib-
uted through computer networks.

Retailing and wholesaling
Web pages are now supplementing
paper catalogs for many mail orde
companies and wholesalers. Thes
Web pages are similar to pages from
paper catalog, displaying images o
the goods and product informatio
Links to the vendor’s inventory cons
trol system can make it possible
verify whether the requested goods
are in stock. For example, one such
Web site is a bookseller that allows
customers tosearch a database of oves
one million books, searching by eithes
subject or name. It is open twenty:
four hoursa day and has customers i
over 60 countries. This Web site does
not merely allow customers to select!
and order booksbutalso recommends|
related titles and will automatically
notify customers when a desired boo
is published.

Computer software
Computer software, which is created
and used in digital form, can be sold
and delivered electronically. Software
may be transferred directly from the S
seller’s computer to the purchaser’s
computer without the need to deliver

a floppy disk or CD-ROM. One such
electronicsoftware vendorallows cus-
tomers to select software, which is
transmitted and downloaded in en-
crypted format. Customers then enter

credit card information, which is veri- i
tied over a private network via a toll- Sl
free number. After authorization, a

key that unlocks the software is sent ]
tothe customer. Alternatively, the cost

of the software may be charged to a
pre-existing account. il

Photographs i
Photographs can be purchased over
the Internet, and customers can select
varying rights to utilize the photo-
graph. Forexample, stock photoagen-
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H cies maintain large selections of pho-
ming § fographs on a wide range of topics,
brder : which are licensed to publishers and
‘hese B advertising agencies whoneed a pho-
. “ographona givensubject. Some stock
| ohotographagencieshaveestablished
- IWeb sites which allow customers to
‘ purchase and download digitized

‘ Mmames.

1k price is based on the customer’s

| imiended use of the photograph. For
imample, one such arrangement in-
‘Wolves five, successively more expen-
‘@iwe categories, beginning with con-
sumers who intended to make only
personal use of an image, such as a
student illustrating a term paper, and
imcreasing to commercial customers

| who might want to distribute an un-

ook W EEmited number of copies.

Il

‘ Om-line information

‘ =lectronic research databases are in
imted

wridespread use. Services such as
sold M Lexis, Nexis, and Dialog have created
rare wast computerized databases of ref-

ithe W erence information, such as legal
ser’s || materials or newspaper and maga-
iver zine articles. Customers can access
such these databases and locate the de-

iCLis- sired information, which can be ej-

1 is || ther read on-screen or printed. The
i en- distinction between on-line research
ter services and books is now being
feri-

blurred. Many publications, prima-
foll- rily reference works are now being
I, a created and distributed in digital
ent form, generally via CD-ROMs. In
cost addition, once information has been
fo a digitized, it can also be transferred
electronically. Some encyclopedias,
.| for example, are now available either
on CD-ROM or through an on-line

over |1 =ervice. With a sufficiently fast mo-
=ect B dem connection, a user might be in-
bto- different as to whether she were ac-

ger- cessing a CD-ROM on her desktop

computer or a mainframe computer
located at a distance. However, the
latter, which can be easily and regu-
larly updated, can make time-sensi-
tive databases much more valuable
thantraditional “hard copies” or even
CD-ROMs. In the future, the distine-
tion between information stored on a
desktop computer and information
retrieved from a network will become
increasing blurred as desktop soft-
ware adopts Web style interfaces
which will seamlessly integrate desk-
top and Web functions.

Services

Services will be a fast-growing area of
electronic commerce. For example, at
least one accounting firm is currently
offering consulting services electroni-
cally. For a yearly fee, subscribers can
obtain a password to visit the firm’s
Web site, where they can search a
database of information and monitor
relevant news. Subscribers can also
submit questions, which are then
routed to appropriate advisers from
the firm’s tax, accounting and man-
agement consulting divisions.

Health Care

Health care is also an area in which
services can be provided electroni-
cally. Fiber optic telephone links can
now transmit high quality medical
images to distant specialists in min-
utes. For example, at the Massachu-
setts General Hospital “a team of 70
radiologists has X-rays wired from
their own telemedicine center in
Riyadh. Saudi Arabia.”

Videoconferencing

Videoconferencing also creates ex-
panded opportunities for distant per-
sons to collaborate. Currently,
videoconferencing is primarily used
by large businesses becauseitrequires

expensive,dedicated equipments, but
it is becoming more widespread. For
example, videoconferencing is being
used by rural residents to obtain ac-
cess to urban specialists. It is also be-
ing used by coaches to train athletes
and by employers to interview job
applicants. Videoconferencing is ex-
pected to become more widespread
with the introduction of inexpensive
desktop video cameras that can be
connected to a personal computer,
coupled with higher speed Internet
connections.

Gambling

Although Internet gambling may be
illegal in the United States, Internet
casinos have been established off-
shore. These Internet casinos operate
through Web sites which are virtual
replicas of casinos offering electronic
slot machines, black jack, poker and
roulette. Customers pay for their wa-
gers either by credit card or by estab-
lishing an account with a bank associ-
ated with the casino and winnings are
credited to either the credit card or
bank account. In the future, gamblers
will presumably be able to place their
bets using electronic money.

Stock trading

Some stock brokerages and mutual
fund companies have Websites which
allow customers to trade securities
electronically, including stocks, bonds,
mutual funds, options, futures, and
commodities. Customers can access
information regarding stock prices
and company research and after re-
searching the desired stock, an inves-
tor can enter an order on-line, specify-
ing the stock, the number of shares
and the price. Orders placed at the
market price are routinely completed
and confirmed in less than a minute.
The trade is confirmed electronically
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and sometimes by mail as well. At
present, trades are still settled con-
ventionally, although electronic
money could be used in the future. In
addition to trading in the secondary
market, securities are now being of-
fered on-line.

Global dealing

“Global dealing” refers to the capac-
ity of financial intermediaries, mainly
banks and securities firms, to execute
customers’ orders and to take propri-
etary positions in financial products
in markets around the world and
around the clock. For security rea-
sons, global dealing is conducted over
private networks, instead of the Inter-
net, although as discussed above, the
means of communication is not rel-
evant for tax purposes. Global deal-
ing is impossible without modern
computer and communications tech-
nology, whichallow orders tobe trans-
mitted around the world and a firm's
trading position to be continually
transferred to locations where mar-
kets are open.

Offshore banking and incorporation
Some Web sites now offer offshore
incorporation and banking services
with the capacity for payment by
credit card. Customers complete ques-
tionnaires on their computer, specify-
ing the company name, desired juris-
diction, number of shares, etc. and
this information is transmitted to a
service company which prepares and
files the necessary forms. Although
individuals and companies have al-
ways been able to create offshore cor-
porations and open offshore bank ac-
counts, these developments make it
easier and less expensive to do so.

SECURITY AND ENCRYPTION

Security requirements for an open system
ecurity issues pose a particular problem for Internet commerce because t
Internet is an “open” and inherently non-secure public system designed

facilitate information exchange. Therefore, the security that is required fo

practical Internet commerce requires that security procedures be applied at t

level of individual commercial transactions instead of being applied to t

network as a whole. This involves the encryption of transmissions, which is t

first line of defense against interception, duplication, and alteration of a co:

dential message, whether the message represents an electronic payment or
text. Developments of systems requiring security on the Internet generally rels
on “public key” encryption. In addition to keeping the contents of a messagg
secret, these encryption procedures may also be used to create a “digital
signature” which can enable the recipient of the message to independently
verify the identity of the sender.

-
| 33

Public key encryption

Public key encryption, which is based on complex formulae involving certai
mathematical properties of large prime numbers, is intended to allow someone
to send a secure communication to a person with whom they have never met,
or previously communicated. If they operate as intended, public key encryptio

techniques may play an important role in tax administration of electronic
commerce transactions.

Public key cryptosystems, involve two related complementary strings of num-
bers called keys, a publicly revealed key and a secret key (also frequently called!
a private key). Each key unlocks the code that the other key makes. Knowing a
person’s publickey does not help you deduce the corresponding secret key. The

publickey canbe published and widely disseminated across a communications
network.

Anyone can use arecipient’s public key to encrypta message to that person, and
that recipient uses her own corresponding secret key to decrypt that message.
No one but the recipient can decrypt it, because no one else has access to that
secret key. Not even the person who encrypted the message can decrypt it.

Message authentication is also provided. The sender’s own secret key can be
used to encrypt a message, thereby creating a digital signature. Alternatively,
the sender could use a separate key solely for the purpose of creating his digital
signature. The recipient can check the validity of this digital signature by using
the sender’s public key to “decrypt” it. This proves that the sender was the true
originator of the message, and that the message has not been subsequently
altered by anyone else, because the sender alone possesses the secret key that
made that signature. It is not practically possible to forge a digitally signed
message and the sender cannot later disavow his signature.

These two processes can be combined to provide both privacy and authentica-
tion by first signing a message with the sender’s secret key, then encrypting the
signed message with the recipient’s public key. The recipient reverses these
steps by first decrypting the message with her own secret key, then checking the
enclosed signature with the sender’s public key. These steps are done automati-
cally by the recipient’s software.
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AIntroduction
A’r present, a large portion of the
! money supply already exists in
“digital” form, as bank account bal-
mces and other book entries with fi-
i to the Fmancial institutions, and is transferred
Bch is the Simdigital form through wire transfers.
£ 2 confi- Bysical tokens or paper instruments
¥ent or a fise no longer utilized for large-dollar
ially rely fi jEyments in financial or foreign ex-
jeressage Biliange transactions and roughly 90
“digital Bigercent of financial transactions, by
imdently Bslue, are now conducted electroni-
v. Conventional consumer trans-
Jistions are also occurring electroni-
wally as the use of automatic teller
‘machine cards in retail outlets contin-
les to grow.

rzuse the
izned to
wired for
led at the

: certain
bmeone
e met,
ryption

‘Electronic money, involves consumer
“sseof electronic payment systems that
‘may partially displace cash, checks,
~and credit cards, which constitute
‘about 90 percent, by volume, of finan-
‘izl transactions. These electronic pay-
mrent systems have the potential to
create new forms of money in which
walue is represented in digital form.

| “Electronic money” encompasses a
b, and B 5oide range of products, which are all
Essage. B ssill under development. However,
£lectronic money systems share cer-
fain similar features and an under-
standing of these general features is a
necessary step in developing means
| fo integrate these new payment sys-
fems into our system of tax adminis-
fration and compliance.

ectronic

I num-
b7 called
{ Iﬂ a
=v. The
rations

Electronicdebitand electronic credit
An electronic debit system is a pay-
- ment system based on funds stored in

a deposit account with a financial in-
| sfitufionand subject to electronic pay-
ment orders to transfer funds from
one account to another. An existing
example of such a system is the use of
automatic teller machine cards used
| at point of sale terminals. However,
emerging electronic debit systems al-

PAYMENT MECHANISMS

low consumers to use an electronic
checkbook, which can be either a hard-
ware device or a software program, to
generate unique check identifiers,
maintainacheckregister, and createa
digitalsignature. The electronic checks
are sent via e-mail over the Internet
from the payor to the payee, who uses
a digital signature for endorsement
and forwardsit for deposit. Thus, con-
sumersand retailers can gather, trans-
mit, and deposit electronic checks
into their accounts without physically
going to a bank. If the electronic check
isdrawn onabankaccount, itiscleared
and settled through the banking sys-
tem similar to a paper check.

Electronic credit systems use conven-
tional credit card numbers to make
payments over the Internet. Consum-
ers transmit their credit card details to
merchants, generally in encrypted
form, who process transactions using
the existing credit card payment in-
frastructure. In some cases third par-
ties are used to approve and execute
payments in order to eliminate the
need to send a credit card number
over the Internet.

Electronic debit and electronic credit
systems should not raise any funda-
mental tax policy or administration
issues because they essentially repre-
sentnew waysof executing traditional
bank or credit card transactions. Since
anindependent third party maintains
records of the identity of the parties to
a transaction and the amounts in-
volved, these transactions are fully
auditable. Moreover, unlike the elec-
tronic money systems described be-
low, they do not involve new pay-
ment systems.

Electronic money

Electronic money involves tokens of
value expressed in digital form, in the
same sense that a casino chip is a

token of value expressed in physical
form. In contrast, the electric debit
and credit card systems described
above are the functional equivalent of
conventional check and credit card
transactions and do not involve the
creation of new tokens of value. The
digital form of electronic money al-
lows it to be processed inexpensively
and instantaneously transferred
around the world. All electronic
money systems function as payment
systems or payment system compo-
nents and all depend upon applica-
tion of high-speed communication
and information analysis. Although
no commonly accepted general defi-
nition of electronicmoney exists, some
generalizations can be made.

e All purport to permit their users,
in some environment, to move
funds electronically.

e All rely upon advanced informa-
tion technology to store, transmit,
and receive representations of
value.

e All depend upon modern devel-
opments in the science of encryp-
tion to provide security and upon
publiccommunications networks.

e Al are possible only because of
the reduced costs and economies
of scale that technological ad-
vances create.

e All at some point, at least at
present, require “loading” from
funds held within the financial
system.

The loading of funds involves the ex-
change of cash or deposits for digital
value backed by an issuer. This could
occur, for example, atan ATM, where
a consumer loads a smart card with
electronic cash and has a bank ac-
count debited for the same amount, or
over the Internetby downloading elec-
tronic money onto a PC hard drive.
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Distinctions between electronic

money systems

Electronic money systems differ in a

number of basic ways. The primary

differences include:

(i) theidentity of the issuer;

(ii) whether transactions are fully ac-
counted for by the issuer;

(iii) whether value resides in a ledger
with a third party or on a storage
devicebelonging to the consumer;
and

(iv) the means of accessing and trans-
ferring value.

These distinctions are discussed in
more detail below. They are impor-
tant because the way in which any
particular electronic money system
implements these distinctions will be
-the primary factors in determining
how the system should fit into our
system of taxadministrationand com-
pliance and the concerns that the sys-
tem poses for our system of tax ad-
ministration and compliance.

Identity of the issuer

One distinction among electronic
money systems is the identity of the
issuer or sponsor. At present, elec-
tronic money can beissued by either a
bank, a nonbank financial services
company, oranon-financial company.

Whether transactions are fully ac-
counted for by the issuer

Thesecond distinctionis whether elec-
tronic money transactions are fully
accounted for by the issuer. There are
‘bothaccounted and unaccounted sys-
tems. In an accounted system, the e-
money issuer maintains a complete or
partial audit trail of transactions, and
can identify the person to whom the
electronic money is issued as well as
the people and businesses receiving
the electronic money as it flows
through the economy. In an unac-
counted system, the e-money is is-

sued and passes through the economy
without a transaction trail. Unac-
counted e-money may operate much
like paper currency, moving through
the economy anonymously.

There are advantages and disadvan-
tages to both accounted and unac-
counted electronic systems and they
are likely to operate in tandem. Unac-
counted systems may poserisks to the
issuer because there are no records to
rectify any problems that might arise.
However, consumers may not feel
comfortable using accounted elec-
tronic money for some transactions
which they can currently conduct
anonymously with cash. In addition
anaccounted system mayimpose costs
on merchants and e-money issuers
that would be passed on to consum-
ers. These costs may be excessive rela-
tive to the benefits that consumers
receive if electronic money is used for
only small value transactions. In con-
trast, consumersmay preferaccounted
systems when they wish to have an
independent record of the transac-
tion.

Where the value resides

The third important distinction is
whether the electronicmoney isstored
on a ledger maintained by a third
party (“notational electronicmoney”)
or is stored on a token which is main-
tained by the consumer (“token elec-
tronic money”). A notational elec-
tronic money system stores value as a
notation in the ledger of a third party
and is exchanged by subtracting
amounts fromone entry and adding it
to another. The third party serves as
an off-site control point which verifies
and authorizes transactions. Token
electronic money is represented by
value stored on a "smart card,” com-
puter disk drive, or other storage de-
vice and the value is directly ex-
changed between payor and payee

like currency.

Card vs. PC

Finally, a distinction can be drawn
between PC-based systems and card
based systems. In PC-based systems,
value is transferred to and held in a
personal computer and transferred
electronically from one computer to
another. The PC acts as both a store-
house of value and a device to access
that value.

PC-based systems usually:

* enable payment to be made by
either clicking on virtual notesand
coins appearing on the screen or
by typing in an amount;

e are fully integrated with Web
browser software to facilitate im-
pulse buying while browsing the
Internet;

¢ show the user’s existing balance;
and

e affirmtransaction completionand
maintain a running balance.

In contrast, card-based systems em-
ploy so-called “smart-cards” which
are plasticcards containing microchips
which can process and store any type
of digital information, including elec-
troniccash. Customersload valueonto
their cards from their bank accounts
by using automated teller machines
or specially equipped telephones in
their homes, and eventually, over the
Internet. In order to utilize the stored
value a separate access device is
needed which might be included in a
vending machine or attached toa cash
register. Similar to the farecards used
on many subway systems, the stored-
value card is inserted into the access
dewvice which debits value from the
card and transfers the value to the
merchant’s account. Card-based sys-
tems also differ from PC-based sys-
tems in that PC-based systems are
designed tobeused remotely, whereas
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ward-based systems are designed for face-to-face com-
imerce in retail transactions. This is not a rigid distinction
fecausea PC or telephone could be used as an access device

¢ drawn | for a smart-card, which would enable the card to be used
nd card iEmotely.
frstems,
£1d in a @ Smart card systems can be further distinguished based by
isferred iEWRether they are “open” or “closed” systems. Ina “closed”
puter to Mstem there is generally only one card issuer and one
@ store- $Wendor that accepts the card for payments; usually the
I access lsser and the accepting vendor are the same entity. Com-
mon examples of closed systems are public transportation
lizecards, prepaid telephone cards, and prepaid copier
\mrds. In contrast, open systems involve single or multiple
ade by lgigzers which provide cards that can be used with multiple
bies and sendors. Card-based systems can also permit personal

fers of value between individuals, rather than just
semmmercial transactions, provided that the individuals
fizve the appropriate equipment.

een or

h Web

fxzample of a PC-based system

Wne PC-based system, for example, permits customers to
urchase electronic money from a bank, generally by deb-
ng an existing bank account. As consumers browse vari-
sus Web sites which sell goods and services, their elec-
wonic money software is active in the background. The
_program senses when payment is required and pops up a
dizlog box that prompts the buyer to approve the transac-
“ion. The software removes the digital “coins” from the
suyer's hard disk and transfers the serial numbers repre-

ms em-
which

if 1ps
.y tyge . ~senting the electronic money to the seller’s computer. The
e clec- | ~seller’s computer contacts the issuing bank, which verifies
eonto I‘ “hat the serial numbers representing the electronic money
unts l ‘:‘ havenot been used and notifies the seller that the electronic

chines | | money is valid. At that point, the seller sends the electronic

imes in “ 2oods to buyer. The seller will eventually deposit the
wer the ||| electronic money in a bank.

stored

mice is - In the context of the analytical framework discussed above,

iz cash system. Although the electronic money was issued by a
= 11sed - bank, itisa nonbank system because a bank is not required.
Eiored- | It is a token system because the strings of numbers repre-
2CCESS ' senting “digital coins” are stored on the customer’s com-
i the puter, not a central ledger. Finally, it is an unaccounted
o the system because the issuer does not maintain any records of

dina such a system is a nonbank, token unaccounted, pc-based
Il
L
|

i sys- conversion into conventional funds.
< are
fhercas

B sys- how the electronic money is used until it is presented for

le

Tax PoLicy AND
ADMINISTRATION ISSUES:
(GENERAL CONSIDERATIONS

General

Any consideration of the substantive tax policy, and
tax administration and compliance issues that arise

in this area must be guided by basic tax policy principles

and must also take into account the technical and scientific

characteristics of the Global Information Infrastructure,

including the Internet.

Neutrality

A fundamental guiding principle should be neutrality.
Neutrality requires that the tax system treat economically
similar income equally, regardless of whether earned
through electronic means or through more conventional
channels of commerce. Ideally, tax rules would not affect
economic choices about the structure of markets and com-
mercial activities. This will ensure that market forces alone
determine the success or failure of new commercial meth-
ods. The best means by which neutrality can be achieved is
through an approach which adopts and adapts existing
principles — in lieu of imposing new or additional taxes.

Recent technological developments may appear to be radi-
cal innovations primarily because they have evolved
within a relatively short period of time. However, careful
examination may very well reveal that few, if any, of these
emerging issues will be so intractable that their resolution
will not be found using existing principles, appropriately
adjusted.

Impact of technical features of the Internet

The policies and rules governing the taxation of electronic
commerce cannot be developed without an understanding
of the underlying technical features. The basic technical
structure of the Internet has some important implications
for tax policy and administration. These aspects are re-
stated here.

Radically decentralized; no central control

The Internet has no physical location. Users of the Internet
have no control and in general no knowledge of the path
traveled by the information they seek or publish. Many
participants in the system are administrators or intermedi-
aries who have no control over what type of information
travels over their computers; rather they offer
interconnectivity which enables the system to operate. In
practical terms, it would therefore be difficult to monitor or
prevent transmissions of information or electronic cash
across the Internet. From a technical perspective, in prin-
ciple and generally in practice, it makes no difference
whether the information or electronic money sought to be
transmitted are within one jurisdiction or between several,
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' 2 broad term, and just as electronic
mnce, elec. money systems differ in their techni-
= on old &=l features, they also differ in the
¢ develop- | #xtent to which they create issues for
sloped to Ex administrators. Depending on the

fiscussed, \ipe of system used, electronic money

§erange of fJlEn be either an advantage or a disad-
& In many| Mantage for tax administrators.
= required.
fury or theflsdiscussed below, electronicmoney
=rmational| Jiises a tax evasion potential similar
ind imple-Jlls that created by paper money. This
wologies. BMses the issue of whether the evasion

jfential is manageable and what

electronich

must be done to manage it. As dis-
== Never-Jilissed below, it is possible that the
EEhniques that have been developed
time to combat evasion using
money can be adapted and ex-

ded to combat evasion through

mow sincel
Jdministra-
ystems are
0 require
red whil el
b rith thes

onicmoney. In particular, itmay
lie mecessary to consider the role that
lssaers of electronic money can play
i £his effort, since they represent the
imterface between the physical

mnder manyg
& writh these Im general, however, the extent to

wonomy and the electroniceconomy.

instead Wihich electronic cash will be a prob-
2l features. l=m willlikely depend on the extent to
Wrhich it results in an extensive pay-
ment system outside of normal bank-
imz channels.
d in detail
Comments on these issues, including
ihe extent to which (i) current tech-
‘miques can be adapted to combat tax
in for elec-&vasionusingelectronic-cash, (ii) new
audit techniques will be necessary,
fing. and (iii) information reporting and
‘similar requirements can and should
‘be imposed on issuers of electronic
b= have themoney.

fECmoney is

Accounted systems

Electronic money systems in part
based on whether they are accounted
orunaccounted systems. Inaccounted
systems, the electronic money issuer
maintains a central record of the flow
of its electronic money through the
economy. [n unaccounted systems no
such central record exists. Accounted
systems are unlikely to present sub-
stantial tax administration concerns
because the central record of transac-
tions, if it is available for examination
on audit, will permit tax administra-
tors to match payments and receipts
to specific taxpayers. In fact, the
growth of accounted systems will be
an advantage for both taxpayers and
tax administrators since the central
records maintained by an accounted
system could be used by taxpayers
and auditors to verify payments. Some
taxpayers may therefore chooseto use
accounted systems when a record of
the transaction is necessary for tax or
other purposes.

Comments on how the records main-
tained by accounted systems can be
integrated into the system of tax ad-
ministration and the standards that
should be applied to determine
whether therecords maintained by an
accounted system are acceptable for
tax purposes are welcome.

Unaccounted systems

Incontrasttoaccounted systems, prob-
lems may arise with unaccounted sys-
tems which maintain no such central
record and are therefore analogous to
cash. The extent of this problem will
be measured by the extent to which

unaccounted systems are used instead
of accounted systems. It may be that
unaccounted systems will be used
primarily for certain tvpes of small
transactions, just as cash is used pri-
marily for certain types of transac-
tions. In many cases consumers will
prefer existing payment mechanisms,
such as credit cards, for the payment

terms and the consumer protection
that they provide. In other situations,
consumers will use electronic money
but will use accounted systems in or-
der to have a central record in case a
dispute arises with the merchant.
Whileunaccounted electronicsystems
are unlikely to completely displace
other payment systems, the tax eva-
sion potential they create could be
substantial.

Transactions using unaccounted elec-

tronic money create the opportunity

for both

underreporting the resulting income

not reporting or
because detection of these transac-
tions is difficult. For example, a tax-
payer might sell physical goods in
exchange for unaccounted electronic
money, which might be transferred
via a card-based system. This prob-
lem currently exists for paper cur-
rency-based businesses. However, it
has been historically possible to ex-
amine a business’ flow of inventory
and similar physical indicia of the
magnitude of the taxpayer’s business.
This may not be possible for a tax-
payer who sells electronic goods or
services: there is unlikely to be any
physical indicia of the amount of the
taxpayer’s receipts.

TAX NASIONAL ¢ MARCH 1997 15



Cyberspace*™

Bank secrecy

Finally, electronic money creates in-
creased opportunities to deposit un-
reported income in a bank or other
financial institution. As a result of
electronicmoney’sadvantage in trans-
mitting large amounts of money with
relative ease, combined with the con-
tinued use of cash, the problem of an
underground, unaccounted for
economy is likely to be exacerbated.

Electronicmoney and the Internetsub-
stantially increase the ease and safety
with which bank accounts can be
opened abroad, letterbox companies
and trust accounts can be established
abroad, and funds transferred anony-
mously. Unlike paper currency, elec-
tronic money can be securely and in-
stantaneously transmitted anywhere
in the world. It is now possible to
openabank account over the Internet
in a bank secrecy jurisdiction, with-
out actually traveling to the bank’s
location. Electronic money could be
instantaneously and anonymously
transferred tosuchanaccount, thereby
eliminating the risks and reporting
requirementsinvolved in transferring
cash. Alternatively, a smart card en-
coded with a large amount of unac-
counted electronic money could be
slipped into a pocket and taken any-
where in the world without the bulk
and weight of cash. However, in the
case of a bank or financial institution
located in Malaysia or a country with
whichMalaysiahasa tax treaty or Tax
Information Exchange Agreement, it
may be possible in most cases to gain
access to the taxpayer’s bank records
or records of the funds’ transmittal.

Identity verification

A cartoon once featured two dogs
sitting in front of a computer with a
caption that read “[O]n the Internet,
nobody knows you're a dog.” Tax
administrators face a similar issue.
On the Internet it is possible to use a
false identity and it is not currently
possible to independently verify a
party’s identity. This raises a number
ofissuesbecausetheidentity ofa coun-
terparts is important for numerous
tax provisions. For example, if securi-
ties are purchased electronically the
issuer is still subject to information
reporting and record keeping require-
ments. If the purchasers are nonresi-
dents or foreign corporations, pay-
ments of interest and dividends are
subject to withholding and reporting.
This withholding may be reduced or
eliminated by a tax treaty if the benefi-
cial owner is entitled to treaty ben-
efits. Claiming an expense deduction
requires proof of the payee and the
transaction. The identity of the pur-
chaser of goods is relevant in deter-
mining whether the sale creates for-
eign base company sales income. For
example, a seller of electronic goods
could route sales through a Web site
maintained by a base company and
claim that the purchases were for use
within the base company’s country of
incorporation. Therefore, it will be nec-
essary to develop techniques to verify
that the purchases were indeed for
use within that country. Finally, if tax
returns and other documents are to be
electronically filed, an acceptable form
of digital signature will be required.

Verification of identity is also a prob-
lem for consumers, who want to be

assured that the persons with whaos
they do business are who they cl
to be. Asaresult, companies engagd
in electronic commerce are develo
ing “digital certificates” or “digit
IDs” that can be used to verify
person’s identity over the Interne
“Digital certificates” are issued by
trusted intermediary who verifies th
identity of a person and performs ag
propriate background checks, de
pending on the level of assurance &
be granted. Once a person’s identit
hasbeen verified, heisissued a digitz
ID, which is the on-line equivalent d
a driver’s license or passport which
can be transmitted to a potential cus
tomer. The certificate is created usi
public key encryption techniques
which makes it independently verifs
ableby therecipientand immune fron
tampering.

If they operateas designed, these dig#
tal IDs are likely to represent an i
portant means by which taxpayers
and tax administrators can prove the
identity of electronic counter partie
For example, if it were necessary for
tax purposes to prove the identity of
an electronic counter party or compl
withaninformationreporting require-
ment, a taxpayer could be required to
obtain a digital ID from th
counterparty and maintain a record
of that ID which could be examined
on audit. However, because some is-
suers of digital IDs may not perform
sufficiently thorough identity checks
prior to issuing a digital ID, the IRB
may berequired todevelop standards
for issuers of digital IDs and certify.
issuers. In order to do so, the IRB may
be required to issue its own digital
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‘ulfilled electronically and therefore
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This is also an issue for non-tax busi-
nesses reasons. For example, a recipi-
ent of an electronic order needs to
verify both that the order was sent by
the proper person, and also needs to
verify that the order was notaltered in
transit. Public key encryption tech-
niques, which are used to create digi-
tal identity certificates, can also be
used to verify that electronic docu-
ments and records have not been tam-
pered with. For example, “digital no-
tarization” systems have been devel-
oped which are intended to make it
possible to verify thatelectronicdocu-
ments and records have not been al-
tered. One such system purports to
provide the digital equivalent of a
notary stamp which can be used to
certify and seal digital records in con-
tent and time so that it can later be
proved that the electronic record was
created when claimed and was not
altered after the fact are welcome.

Comments on the extent towhichsuch
technologies can, in fact, be used to
verify the authenticity of electronic
transactions and on the role that Trea-
sury should play in the development

of these systems are welcome.

Disintermediation and information
reporting

Tax reporting and compliance relies
in part on the use of centralized insti-
tutions and intermediaries that can be
used to comply with information re-
porting and withholding require-
ments. For example, withholding on
payments to foreign persons relies on
the use of “withholding agents” who

will generally be sophisticated per-
sons whounderstand their obligations
and can be identified, and the ability
of the IRB to audit them. As discussed
above, itisnow possible forindividual
and relatively unsophisticated taxpay-
ers to engage in cross-border invest-
ment and licensing transactions that
previously would have taken place
through traditional intermediaries, if
at all. Disintermediation refers to the
elimination of these traditional inter-
mediaries. For example, a payment
made for the right to download and
reproduce a digitized image may be a
royalty,depending on the transferee’s
rights. The parties to these transac-
tions may be unfamiliar with their
withholding obligations and current
technology does not yet provide a
means for computing and paying such
taxes electronically. Such a system is,
presumably, technically feasible but
may notbeaccepted by electronicmer-
chants and consumers. The small
amounts involved will also compli-
cate tax administration. In addition,
the parties may be unfamiliar with
their information reporting require-
ments. Information reporting plays
an important role in tax administra-
tion and it may also be necessary to
integrate these transactions into our

system of information reporting.

Comments are welcome on how the
tax system can be adapted to deal
with such disintermediated micro-
transactions, and the role of informa-

tion reporting in such transactions.

Sl
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INTRODUCTION

Current tax concepts, such as the
Malaysian trade or business, perma-
nent establishment, and source of in-
come concepts, were developed in a
different technological era. The US
government has proposed that the
principle of neutrality be used as the
basis to be used.

Principle Of Neutrality

Based on the principle of neutrality

between physical and electronic com-

merce requires that existing princi-
ples of taxation be adapted to elec-
tronic commerce, taking into account
the borderless world of cyberspace.

An advantage of an approach based
on existing principles, in addition to
neutrality, is that such an approach is
suitable for adaptation as an interna-
tional standard. Existing principles
are, in broad outline, common to most
countries’ tax laws.

Malaysian Bases For Taxation

Malaysia taxes income on the basis of
both the source of the income and the
residence of the person earning that
income (e.g. as in the case of sea and
air transport undertaking).

Malaysian source income is subject to
Malaysian tax, irrespective of the tax
residence of the person, subject to
double taxation agreements. In the
case of non Malaysian source income,
it is subject to Malaysian income tax,
when remitted. However an exemp-
tionisavailable in the case of a Malay-
sian taxresident company. Special rate
of taxesare available of Offshore Com-
panies in Labuan and under Malay-
sian tax incentives. Qur international
tax treaty network, while attempting
to minimize taxation at source, also

Tax Issues IN CYBERSPACE

Adapted By Harpal S Dhillon

protects against double taxation.
Sources Of Income

Source of income concepts play a cen-
tral roleininternational taxation since
the country of source generally has a
righttotaxincomeand residence coun-
tries generally avoid double taxation
through either a credit system or an
exemption system. Sources of income
principles are generally similar world-
wide.

In general, the source of income is
located where the economic activities
creating the income occur. For ex-
ample, income derived from the use
of intellectual property has its source
in the location where the intellectual
property is utilized. Compensation for
labour or personal services has its
sourcein thelocation where the labour
or personal services are performed.
Furthermore, residence-based source
rules have been adopted for certain
types of income such as capital gains
and swap income because the country
of residence represents the location
where the economic activity that pro-
duces the income occurs. Generally,
the nature of an item of income is
important for determining source be-
cause the source of income flow form
its nature.

Role Of Tax Treaties

Malaysia currently has comprehen-
sive income tax treaties with a num-
ber of countries. The rules embodied
in these tax treaties generally give the
residence country an unlimited right
to tax income while limiting or elimi-
nating the source country’s right to
tax. One of the most important con-
ceptsintaxtreatiesis thatofa “perma-
nent establishment.” Source coun-
triestend to give up their source-based
taxing rights over business profits if

they are not attributable to a “per
nent establishment” or “fixed base” &
their jurisdiction. Treaties generall
limit the rate of taxation at source tha
can be applied to interest, dividends
and royalties paid to a resident of &
treaty partner.

Residence Based Taxation

Malaysia, as do most countries, as
serts jurisdiction to tax based on prim
ciples of both source and residence. !
double taxationis tobe avoided, how
ever, one principle must yield to i
other. Therefore, through tax treaties
countries tend to restrict their source
based taxing rights with respect &
foreign taxpayers in order to exercis
more fully their residence based tax
ing rights. This occurs in a number of
ways. The permanent establishment
concept represents a preference for
residence based taxation by setting ax
appropriate threshold for source based
taxation of active business income. By
setting an appropriate threshold, in
most cases it is not necessary to iden
tify the source of active business in
come and theincome is only subject to
tax in the country of residence.

In the case of interest, dividends, and
royalties, the income is still poten-
tially subject to source based taxatio
but in many cases is effectively sub-
ject to only residence based taxation
because of a nil rate of withholding
tax.

The country of residence also agrees
to take appropriate steps to amelio-
rate any possible double taxation re-
sulting from the limited source based
taxation.

The growth of new communications
technologies and electronic commerce
will likely require that principles of
residencebased taxationassumeeven |
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ater importance. In the world of
erspace, it is often difficult, if not
mpossible, toapply traditional source
woncepts to link an item of income
“writh a specific geographical location.
Iherefore, source based taxation could
Jlise its rationale and be rendered ob-
ete by electronic commerce. By con-
ist, almost all taxpayers are resident
ibmewhere. An individual is almost

tways a citizen or resident of a given
muntry and all corporations must be
lished under the laws of a given
wisdiction. However, a review of
urmentresidency definitionsand taxa-
iipm rules may be appropriate.

iient of a

imations where traditional source
Wmcepts have already been rendered
e difficult to apply effectively, the
#esidence of the taxpayer has been the
mest likely means to identify the ju-
' tion where the economic activi-
= shat created the income took place,
i thus the jurisdiction that should
e the primary right to tax such

m Act of 1986, Congress adopted
idence based sourcing rules for
ales of non inventory property. This
seflected Congress’ belief that source
sles for sales of personal property
should generally reflect the location
i the economic activity generating
e income, taking into account the
jurisdiction in which those activities
‘e performed. In the case of certain
sales of peréonal property, the resi-
‘dence of the seller was thought to best
sepresent the location where the un-
derlying economic activity occurred.
#milar rules were adopted for certain
spaceand oceanactivities. The United
‘States tax policy has already recog-
mized that as traditional source prin-
cipleslose theirsignificance, residence
based taxation can step in and take
their place. This trend will be acceler-

M erce
tiples of

ated by developments in electronic
commerce where principles of resi-
dence based taxation will also play a
major role.

MALAYSIAN INCOME
Taxation Of Non Residents

Non residents are generally only sub-
ject to tax on their Malaysian source
income, including income derived
from the performance of personal ser-
vices in Malaysia. Unless a treaty ap-
plies, non residents are taxed at a flat
rate of tax on their net income effec-
tively connected with a trade or busi-
ness in the Malaysia.

In the United States, non residents
aliens and foreign corporations are
generally only subject to tax on their
U.S. source income, including income
derived from the performance of per-
sonal services in the United States,
and certain foreign source income that
is attributable to a U.S. trade or busi-
ness. Unless a treaty applies, non resi-
dents aliens and foreign corporations
are taxed at ordinary graduated rates
on their net income effectively con-
nected with a trade or business in the
United States, and are taxed at a flat
rate on the gross amount of their U.S.
source fixed or determinable annual
or periodical gains, profits and in-
come. A U.S. trade or business in-
cludes the performance of personal
services within the United States.
Therefore being engaged in a trade or
business in the United States is a
threshold requirement for the taxa-
tion of active business income earned
by foreign persons.

Trading In / With Malaysia

In many cases, it is clear that a foreign
person is engaged in a trade or busi-
ness but it is not clear whether they

are so engaged in a trade in or with
Malaysia. If they are engaged in a
trade in Malaysia, there is Malaysian
tax liability but if they are engaged in
a trade with Malaysia, there is no
Malaysian tax liability.

A foreign person not physically
present in Malaysia, who merely so-
licits order from within Malaysia only
through advertising and then sends
tangible goods to Malaysia in satisfac-
tion of the orders is unlikely to be
engaged in a trade or business in Ma-
laysia, even though such a person is
clearly engaged in a trade or business.

A person who is not directly engaged
inaMalaysian trade or business activ-
ity may nevertheless be deemed to be
engaged in a Malaysian trade or busi-
ness as a result of the activities of an
agent.

Tax Treaties & The PE Concept

Tax treatiesadopt a differentand gen-
erally higher threshold for source ba-
sis taxation of active income. Malay-
sian source active income (business
profits) of non residents who are en-
titled to benefits under a Malaysian
tax treaty is only subject to Malaysian
tax if the income is attributable to a
permanent establishment located in
Malaysia.

A permanent establishment is a fixed
place of business through which the
business of an enterprise is wholly or
partly carried on. It has come to be
accepted in international fiscal mat-
ters that until an enterprise of one
State sets up a permanent establish-
ment in another State it should not
properly be regarded as participating
in the economic life of that other State
to such an extent that it comes within
the jurisdiction of that other State's
taxing rights.
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Therefore, a foreign person who is
entitled to benefits under a tax treaty
with Malaysia will not be subject to
Malaysian tax on the income arising
from a trade or business in Malaysia if
the income is not attributable to a
permanent establishment in Malay-
sia. This however does not apply to
special class income under section 4A
of theMalaysian income tax act, as the
income is deemed not to be business
income.

Tax Jurisdiction In The Context Of
Electronic Commerce

The concept of Malaysian trade or
business was developed in the con-
text of conventional types of com-
merce, which generally are conducted
through identifiable physical loca-
tions. Electronic commerce, on the
other hand, may be conducted with-
outregardtonational boundariesand
may dissolve the link between an in-
come producing activity and a spe-
cific location. From a certain perspec-
tive, electronic commerce doesn’t
seem to occur in any physical location
but instead takes place in the nebu-
lous world of cyberspace. Persons
engaged in electronic commerce could
be located anywhere in the world and
their customers will be ignorant of, or
indifferent to, their location. Indeed,
thisisanimportantadvantage of elec-
tronic commerce in that is gives small
businesses the potential to reach cus-
tomers all over the world.

Electronic commerce permits a for-
eign person to engage in extensive
transactions with Malaysian custom-
ers without entering Malaysia. Al-
though such a person is clearly en-
gaged in a trade or business, ques-
tions will arise as to whether he is
engaged in a trade or business in Ma-
laysia or has a permanent establish-
ment in Malaysia. Therefore, it is nec-

essary to clarify the application of the
Malaysian trade or business and per-
manent establishment concepts to
persons engaged in electronic com-
merce. Indeveloping principles toclas-
sify these activities, it will be impor-
tant to consider the extent to which
electronic commerce simply repre-
sents an extension of current means of
doing business, the tax consequences
of which are understood.

For example, to the extent that the
activities of a person engaged in elec-
tronic commerce are equivalent to the
mere solicitation of orders from Ma-
laysian customers, without any other
Malaysian activity, it may not be ap-
propriate to treat such activities as a
Malaysian trade or business. It will
also be necessary to consider whether
it is appropriate or practical to treat
foreign person engaged in electronic
commerce with Malaysian customers
asbeing engaged in a Malaysian trade
or business if they are physically lo-
cated outside Malaysia.

Another example is the treatment of
foreign persons who maintain or uti-
lize a computer server in Malaysia.
Computer servers can be located any-
where in the world and their users are
indifferent to their location. It is pos-
sible that such a server, or similar
equipment, is not a sufficiently sig-
nificant element in the creation of cer-
tain types of income to be taken into
account for purposes of determining
whether a Malaysian trade or busi-
ness exists. Itis also possible thatif the
existence of a Malaysian based server
is taken into account for this purpose,
foreign persons will simply utilize
serverslocated outside Malaysia since
the server’s location is irrelevant.

Finally, consideration may also be
giventotheroleotheractivities should
play indetermining whether a Malay-

sian trade or business exist. For ex-
ample, it may ultimately be decided
that a foreign person who operates a
computerized research service
through computers located outside
Malaysia might not be engaged in a
Malaysian trade or business unless
other Malaysian situs activities exist,
However, Malaysian based individu
als engaged in providing marketing
and support services for a foreign
based provider of computerized re
search may create a Malaysian trade
orbusiness for the foreign person eves
if the computer servers and other ac
tivities are located outside Malaysia

Permanent Establishment

To the extent that a foreign person is
not engaged in a Malaysian trade oz
business, then the absence of a perma-
nent establishment is irrelevant since
Malaysia will not tax that person’s
active business income. However.
some persons entitled to benefits un-
deraMalaysian income tax treaty will
not be subject to Malaysian tax due ta
thelack of a permanentestablishment
notwithstanding the fact that they may
be engaged in a Malaysian trade or
business. A Malaysian permanent e
tablishment generally requires a fixed
placeofbusinessin Malaysiaalthough
a permanent establishment can alse
arise by imputation from the activi-
ties of an agent.

Therefore, persons engaged in elec-
tronic commerce may not have a Ma-
laysian permanent establishment be-
cause they donothave a fixed place of
business in Malaysia unless a perma-
nent establishment is created by im- |
putation.

Telecommunication or computer
equipment owned or used by a for-
eign personengaged in electronic com-
merce raises a question as to whether
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“usequipment could constitutea fixed
place of business of the foreign person
i Malaysia, taking into account that
e would not necessarily be any
ployees present. It will be neces-
" to consider whether a foreign
lerson who owns or utilizes a com-
iter server located in the Malaysia
limld be deemed to have a Malay-
permanent establishment. Again,
useful to review the treatment of
fing, traditional commercial ac-
iwities and consider whether any ex-
lifing exclusions from permanent es-
liblishment treatment should apply
il this situation. For example, a per-
ent establishment generally does
it include the use of facilities solely
e the purpose of storage, display, or
lelivery of goods or merchandise. For

- business which sells information
lmstead of goods, a computer server
tbe considered the equivalent of
W warehouse. Examination and inter-
jpmetation of the permanent establish-
ment concept in the context of elec-
onic commerce may well resultinan
suzension of the policies and the re-
slfing exceptions to electronic com-
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Telecommunications & Internet Ser-
wice Providers

+ Malaysian trade or business or per-
manent establishment can also arise
B imputation form an agent’s activi-
fies. Agency issuesarise fromtherela-
‘Honship between a foreign personand
2 computer online service or telecom-
munication service provider. Even if
~apersonisengaged in electronic com-
merce does not maintain a computer
server or similar equipment in Malay-
“ia, issues of Malaysian trade or busi-
Fess or permanent establishment

puter | would also arise. In most cases, infor-
= for- | B mation will be transmitted to the cus-
ccom- fomer’s computer through telephone
iether |[MlEncs.

For example, a foreign person who
operated acomputerized research ser-
vice might contract with a Malaysian
telecommunications company to pro-
vide local dial access service so that
the foreign person’s Malaysian cus-
tomer can access its computerized
databases. Alternatively, the Malay-
sian customer might access the for-
eign information seller’s Web site us-
ing a Malaysian based Internet ser-
vice provider. Presumably, the for-
eign person’s relationship with alocal
telecommunication service provider
is such that the telecommunications
service provider would not even be
considered an agent of the foreign
person.

Even if an agency relationship were
deemed to exist, the service provider
would likely be considered an inde-
pendent agent, with the result that a
Malaysian trade or business or per-
manentestablishmentwould notarise.
Nevertheless, it may be necessary to
turther clarify theapplicable principle
in this area and seek to create an inter-
national consensus on this issue.

Taxation Of Telecommunications
Service Providers

The principles used to determine
whether a person is engaged in a
Malaysian trade or business or main-
tains a Malaysian permanent estab-
lishment might differ if the person is
primarily engaged in providing tel-
ecommunication services, in contract
to a business which is primarily en-
gaged in selling goods or services for
whom the telecommunications ser-
vices are merely incidental. A distine-
tion is generally recognized between
activities that contribute to the pro-
ductivity of the enterprise and activi-
ties that involve the actual realization
of profits. In the case of a foreign
telecommunication service providers,

the operation of a computer server in
Malaysia or the sale of computing
services and Internet access to Malay-
sian and foreign customers is clearly
integral to the realization of its profits,
in contract to the case of a foreign
person who is primarily engaged in
selling data which is stored on a Ma-
laysian based server.

DIGITIZED INFORMATION -
CLASSIFICATION OF INCOME

Transactions In Digitized Informa-
tion

Any type of information that can be
digitized, such as computer programs,
books, music or images can be trans-
ferred electronically. For example, a
Malaysian could via the Internet, com-
municate witha computerlocated ina
foreign country and download a com-
puter program or digitized image or
video in exchange for a fee. The
purchaser’s rights in the information
transferred could vary depending on
the contract between the parties.

The purchase of a digitized image
could obtain the right to use a single
copy of the image, the right to repro-
duce ten copies of the image for use in
a corporate report, the right to repro-
duce theimage for use in an academic
work that is expected to have a lim-
ited press run, or the right to repro-
duce the image in a mass circulation
magazine. Depending on the facts and
circumstances, some of these transac-
tions may be viewed as the equivalent
of the purchase of a physical copy or
copies of the photograph, which
would probably not subject the seller
to Malaysian taxation, while other of
these transactions would resultinroy-
alty incomebecause they involve pay-
ments for the use of or the privilege of
using copyrights or similar property
inMalaysia, which could be taxablein
Malaysia.
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yberspace*

aracteristics of computer programs.

Uax law principles are then applied to
iztermine whether or not there has
leen a partial or complete transfer of
iese rights, which will determine the
I classification of the resulting in-
ume. If a transaction is considered to
wnlve copyright rights, it is either a
lle or exchange of the copyright, ora
emse, depending on whether “all
stantial rights” in the copyrights
€ been transferred. If the transac-
is a transfer of a copyrighted ar-
= then it is either a sale or ex-
ge, or a lease of the copyrighted
icle, based on an application of the
efits and burdens” test. Because
comprehensive framework is
d on an analysis of the underly-
rights, it may be flexible enough to
dle transactions in computer pro-
pams and other types of digitized
iformation thatare yettobeinvented.

liese concepts and distinctions can,
i course, be found in existing law.
Mienovel aspect of the proposed regu-
l7ons is that they take into account
se unique characteristics of digitized
ipformation.

fior example, for copyright law rea-
ibms, computer programs are gener-
sold pursuant to “license” agree-
nts. Software developers transfer
ts in computer programs to indi-
iidual users through licenses, rather
“ansales, to prevent transferees from
taiming the rights that would be pro-
iided under copyright law to pur-
thasers of copies of the program.
Iherefore, the proposed regulations
seek to determine whether the rights
sbtained by a “licensee” are copy-
mehtrightsorare substantially equiva-
lent to therights that would have been
uwbtained had the transferee acquired
i program copy.

=7

The proposed regulations take the
unique characteristics of digitized in-
formation into account in departing
from a strict copyright law analysis.

For example, computer programs are
frequently distributed through site li-
censes. Under a site license, a licensee
might obtain only one disk containing
the programbutalso obtains therights
tomakea certain number of copies for
internal use.

Notwithstanding the term applied to
the transaction or the grant of a copy-
right right under U.S. copyright law,
the regulations propose to treat this
transaction as a sale of goods for tax
purposes. Although the right to re-
producea computer programisaright
granted to the owner of the copyright,
which would make the transaction a
license (resulting in royalties) undera
pure copyright law analysis, the pro-
posed regulations recognize that the
bare right to copy a program is not
relevant for purposes of this analysis.
Since digitized information can be
perfectly copied at little cost, the bare
right to reproduce is disregarded for
tax purposes. The proposed regula-
tions provide that the right to repro-
duceis only relevantwhenitis coupled
with the right to sell the copies so
made to the public. This is the case
where existing tax principles have
been adapted to take into account the
unique features of electronic com-
merce.

Definition Of Services Income

Digitized information may also fur-
ther complicate existing difficulties in
defining services income, as distin-
guished from sales of goods income
or royalties.

This distinction is important for pur-
poses of determining the source of

income, and for the application of
various Code provisionsincluding the
Subpart F rules. Under subpart F, the
definition of foreign lease company
sales income differs from the defini-
tion of foreign base company services
income, as distinguished from ser-
vicesincome, may affect whethersuch
income will be subpart F income that
will be subject to current tax.

The distinction between services in-
come and other types of income is a
pervasiveissue throughout the Code.
For example, in many cases, the dis-
tinction between service contractsand
other arrangements is unclear. Al-
though many commercial transactions
involve elements of both the provi-
sion of tangible property and the per-
formance of services, these transac-
tions are generally classified in accor-
dance with their predominant charac-
teristic. For example, a transaction
involving the performance of profes-
sional services may result in the pro-
vision of a letter or other document.
The aspect of the transaction consist-
ing of the provision of the tangible
property is treated asincidental to the
performance of the services. In con-
trast, if a retail establishment sell s suit
toacustomerbutagrees to makeslight
alterations as part of the purchase
price, the performance of services
would be viewed as an integral part of
a transaction consisting of the sale of
goods.

5

NOTE :
Sourced from a US Treasury Report
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CONCLUSION

As the communications revolution continues to
sweep through the world economy, tax principles
and systems of tax administration will have toadapt.
This paper represents an attempt to further that
process. It is not intended to resolve the tax policy
and administration issues posed by the communica-
tions revolution but is intended to identify and
assess some of these issues. Certain issues may
initially appear to be so complex that they cannot be
dealt with by existing principles. Further study is
likely to result in the conclusion that one or more
existing principles are more flexible than they may
seem and they remain relevant notwithstanding
technological developments. However, some of these
technological developments, such as the potential
growth of extensive anonymous transactions in-
volving electronic cash, do raise certain existing
administration and compliance issues to new levels

of concern.

I hope Treasury looks forward to receiving com-
ments from, and working with taxpayers and their
advisors, inclﬁding both tax law specialists and
computer technology specialists, academics, and
foreign tax policy makers and administrators, to
better understand these technologies and develop
rational and enforceable tax rules. This can play an
important role in fostering the growth of these tech-
nologies and transactions. Clear and rational prin-
ciples will ensure that the tax law will not be an
impediment to the growth of these exciting tech-
nologies that have such a great potential to improve

our lives.

(GLOSSARY

Bandwidth:
(Also known as “capacity”) In simple terms, how mud
information or traffic can be carried on the Internet in
givenamountof time. Thesimple ruleis that the greater th
bandwidth, the greater the opportunities forcommerce. A
a specific example: with low bandwidth, transferring th
contents of a music CD via the Internet is not feasible; wit
higher bandwidth, it is entirely feasible.

Browsers: A program used to access the World Wide Wek

Bit: A contraction of the term “binary digit;” a unit o
information represented by a zero or one. The speed o
information transmission is measured in bits per second

CD-ROM: Compact Disc with Read Only Memory; co
patible with computers, compact discs are inexpensive:
high-capacity storage devices for data, text and video.

Commercial Web Site: A computer site, attached to the
Internet, which sells Internet merchandise.

Convergence: The “coming together” of formerly distinct
technologies, industries or activities; the most common
usagerefers to the convergence of computing, communica
tions and broadcasting technologies.

Cyberspace: The three-dimensional expanse of computer
networks in which all audio and video electronic signals
travel and users can, with the proper addresses and codes,
explore and download information.

Digital: Information expressed in binary patterns of ones
and zeros.

Digital Signature: Data appended fo a part of a message
that enables a recipient to verify the integrity and origin of
a message.

Digitization: The conversion of an analog or continuous
signal into a series of ones and zeros, i.e., into a digital
format.
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Electronic Commerce: Consumer and business transac-
Bons conducted over a network, using computers and
‘elecommunications.

- Encryption: The coding of data for privacy protection or
| security considerations when transmitted over telecom-
munications links, so that only the person towhomitissent
can read it.

fiber Optic: A modern transmission technology using
\asers to produce a beam of light that can be modulated to

Warry large amounts of information through fine glass or
carylic fibers.

Global Information Infrastructure or GIL: The conver-
gence of previously separate communications and com-
puting systems into a single global network of networks.

Hypermedia: Use of data, text, graphics, videoand voiceas
slements in a hypertext system. All the forms of informa-
“onarelinked together, so that a user can easily move from
me form to another.

Hypertext: Text that contains embedded links to other
do ents or information.

AInformation Superhighway: See Global Information In-
(rastructure.

Antellectual Property: A collective term used to refer to
ew ideas, inventions, desi gns, writings, films and others:
protected by copyright, patents, trade-marks, etc.

nternet: A vast international network of networks that
smables computers of all kinds to share services and com-
municate directly.

iaternet Merchandise: Goods, services or other property
Eypically property in which intellectual property rights
jubsist, such as music, software etc.) sold via commercial
IWeb sites. A distinction can be drawn between those cases
where delivery is effected via the Internet itself (e.g. down-
maded software) and where delivery is effected via con-
ientional means.

mternet Service Providers (ISPs): Organizations which
wovide individuals and businesses with access to the

Internet (including commercial web sites). ISPs may be
wholesalers or retailers or both. A wholesaler normally
resells bandwidth and certain other services to smaller
ISPs who act as retailers. The most significant component
of the sale price is the amount of bandwidth purchased.

Modem: A contraction of “mo(dulator)” and
“dem(odulator),” an accessory that allows computers and
terminal equipment to communicate through telephone
lines or cable; it converts analog data into the digital

language of computers.

Protocol: A standard procedure for regulating data trans-
mission between computers.

Server: Computers which store information for access by
users of a network, including the Internet.

IVirtual Reality: An interactive, simultaneous electronic
representation of areal orimaginary world where, through
sight, sound and even touch, the user is given the impres-
sion of becoming part of what is represented.

World Wide Web, Web, or WWW: The graphical, hypertext
portion of the Internet.

This article provides an introduction to certain income
tax policy and administration issues presented by de-
velopments in communications technology and elec-
tronic commerce. This paper is a discussion document,
designed to elicit views on the issues presented as well
as suggestions as to solutions for new problems. This
paper is neither intended, nor should be taken as an
expression of thelegal or policy views of the Malaysian
Government, including the Treasury and the Inland
Revenue Board and the Inland Revenue Department.
In addition, no inference is intended as to current law.

Comments on any of the issues raised by this paper
should be addressed to:

Editor, Tax Nasional.
Malaysian Institute of Taxation
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INTERVIEW WITH

Y BHG DATO’ MOHD ALI BIN HASSAN,
THE EXECUTIVE CHAIRMAN
INLAND REVENUE BOARD, MALAYSIA

Good Morning, Y Bhg Dato’. On
behalf of the Council of MIT, | would
like to thank Y Bhg Dato’ for grant-
ing us this Interview Session.

Q1:  Asthe Executive Chairman of
the IRB, what are your comments on
the tax system of our country?

At: The tax system currently in
place has become a primary tool not
only for generating the amount of rev-
enue needed to fund government ex-
penditures but also for directing the
economy and bringing about social
change. Besides being wide based
and progressive to ensure as many
people as possible contribute towards
public finance for nation building, it is
also able to respond to changing cir-
cumstances. The comprehensive
scheme of tax incentives and com-
petitive corporate tax rate has helped
maintained our national economic
competitiveness, attract foreign invest-
ment and for business to locate here.

Q2: What are the roles and activi-
ties of the IRB and how have the IRB
been working towards their achieve-
ment?

A2: The Inland Revenue Board of
Malaysia is responsible to the Gov-
ernment for the effective administra-
‘tion of the income tax legislation. its
main activities are assessing and col-
lecting taxes by encouraging volun-
tary compliance and by deterring tax
evasion. IRBrecognisesandaccepts

the factthatthe change of status orthe
conversion from a Government De-
partment to a Statutory Board poses
new and exciting challenges for the
Board. First and foremost, it is its
responsibility to demonstrate to the
Government and public at large that
this change that it has gone through
will be more than a change in
organisational form from a govern-
ment department to a statutory board,
it will be a change to an organisation
working towards excellence in tax ad-
ministration. To realise this goal, it is
necessary for the Board to embark on
a change programme aimed towards
benefiting the government taxpayers
and its employees.

Q3: What are the efforts taken by
the IRB to educate the public on their
responsibilities as a tax payer and
how does the IRB update its informa-
tion to the public?

A3: IRB recognises that it is vital
to help taxpayers understand their tax
obligations and to make it easier for
them to deal with the IRB by way of
better service, communication, infor-
mation and education. Since the es-
tablishment of IRB on 1 March 1996,
IRB has been responsive to taxpay-
ers’ demands for a system they can
understand and is continually upgrad-
ing its services to taxpayers. Some of
the new services and products intro-
duced for the convenience of taxpay-
ers in its first year of operations are:

(2a)Reach Out To Taxpayers
Programme - opening more
branches to provide easy access
to taxpayers. Since March 1996, 2
total of 5 new branches have bee
established.

(b) Income Tax Infoline - jointly de-
veloped with Telekom Malaysia, i
provides instant taxinformation viz
the telephone.

(c) Reviewing the legislation per-
taining to retention of salaries by
the employer when an employee
terminates his employmentin view
of salary deductions already made
under the Monthly Tax Deduction
Rules.

(d) Preprinted forms for employers
for ease of compliance with the
monthly tax deduction payments.

(e) Taxpayer Education
Programmes through radio talks
and education programmes at the
Universities and also at the Na-
tional Tax Academy.

IRB is prepared for tax reform imple-
mentation to improve still further its
service to taxpayers.

Q4: Could you explainto us on the
types of tax assessment methods be-
ing used by the IRB and on the possi-
bilities of applying the self assess-
ment system?
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Presently, taxpayers are re-
auired to furnish their returns of in-
wome and the Board is responsible for
#valuating the return and making the
assessment. Forthefuture, the IRBis
seriously considering self-assessment
der which the taxpayers would be
gsponsible for the correct calculation
heir own tax and would be required
‘pay the amount due at the same
me they file their declarations. The
4=k before IRB now is to enhance
lublic awareness of the requirement
Incer the law to furnish a true and
mrrect return and the activities car-
i=c out by the IRB's field audit teams
iEve achieved encouraging results.

The Institute has formed a
Wudy Group on self-assessment and
pes to have a representative from
iike IRB. How does Y Bhg Dato’ see
fe Institute playing its role on this
matier?

| believe that tax administra-
lion and the tax community would ben-
=t greatly from the research work to
2e done by your Study Group and |
would seriously consider your pro-
posal for our participation.

06: We also understand that the
188 has come up with a system called
‘smartpartnership’. Could Y Bhg Dato’
=laborate further on this?

i AB: “Smart Partnership” reflects
Ne initiative taken by the IRB to have
closer working relationship, coopera-

tion and understanding with taxpay-
ers, employers and tax practitioners
for mutual benefit. IRB has organised
high tea sessions with a number of
exemplary employers as well as ac-
countantsin appreciation of their posi-
tive support in assisting the IRB in
fulfilling its functions.

Q7 What are Y Bhg Dato’s views
of our Institute and how does Y Bhg
Dato’ see the relation between the
IRB and the Institute?

AT: The Institute as practitioners
share with the IRB an overriding re-
sponsibility to see that the tax laws
operate properly in the interest of the
nation. This means working together
to strengthen the principles of tax ad-
ministration especially with regard to
making the laws comprehensible for
ordinary taxpayers and to enhance
the administration of our tax system. |
intend to encourage and supportcom-
munication between us with a view to
assist each other to meet our respec-
tive and common goals.

Q8: The Council of MIT would also
like to take this opportunity to know on
how the Institute can be of assistance
fo the IRB and vice versa.

AB8: | would like to offer the MIT a
suggestion to work with us in develop-
ing a professional training programme
to promote specialist training for the
advancement of tax administration in
this country.

INTERVIEW WITH

Y BHG DATO’

MOHD ALI BIN HASSAN,

THE EXECUTIVE CHAIRMAN
INLAND REVENUE BOARD,
MALAYSIA

Q9: The Institute is currently work-
ing on the recognition as a national
taxation body. What would Y Bhg
Dato’ consider as the best course that
the Institute can take in gaining such

recognition?

A9: The Institute should continue
to uphold the integrity of our tax sys-
tem and to assist taxpayers in the
discharge of their obligations under
the tax laws by providing practical and
accurate explanations of the law
through talks, seminars and training
programmes.

Thank you for your time Dato’. | would
also like to take this opportunity to
thank you for nominating En
Nujumuddin as an advisor to our Edi-
torial Board Committee and Pn Asmah
binti Ahmad as a member to our Is-
lamic Financial Instruments & Trans-

actions Study Group.
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I islamic financial instruments & transactions study groug

IJARA(LEASING) DEFINITION
AND ITS ADVANTAGES

Ijara means a lease contract as well as
a hire contract. In the context of Is-
lamic banking it is a lease contract
under which the bank or financial in-
stitution leases equipment or a build-
ing to one of its clients against a fixed

charge.

The primary advantage of [jara over
the conventional forms of borrowing
to finance equipment is that owner-
ship of the asset remains with the
lessor. The financing is largely unre-
lated to the size of assets and the capi-
tal base of the lessee and depends
principally on the ability of his cash
flow toservice payments of leaserent-
als.

Ijara is probably the most suitable
means to raise investment funds es-
pecially for industries where rapid
technological innovation is either un-
derway or desired and for top class
firms which are quickly expanding
their business or small and medium
enterprises and firms which have nor-
mally insufficient assets and capital
base tomeet normal collateral require-
ments of most other forms of long
term financing. The basic security
under the ijara arrangement is the
“ownership of the equipment”. The

title of ownership to the equipment

SUMMARY OF OTHER
ISLAMIC
FINANCIAL INSTRUMENTS

remains with theleasing company and
in case of serious default the equip-

ment is repossessed.
The Modern Concept of Jjara

Leasing is the modern technique that
canbe compared with thelslamic tech-
nique of ijara. Leasing is based on the
same fundamental concept of ijara
according to which one does not have
to own an asset in order to enjoy the
benefits of it. It is now being applied
on a large scale to business activity.
There are obvious examples of busi-
nesses which have benefitted from
their investment in fixed assets over
the years. Some businesses have made
substantial capital profits from the sale
of assets or have been able to improve
the look of their balance sheets by the
revaluation of assets. In the main, the
profitability of a business lies in the
use to which the resources are put. It
is the use not necessarily the owner-
ship which matters. Once a business
decision for example, the investment
appraisal hasbeen made onsomenew
venture the choice of purchasing or
leasing is partly a matter of arithmetic,
partly a question of the availability of
capital.

A comparison between leasing and
other similar forms of transactions
such as rental will give a clearer pic-

ture. “Rent” as is shown by the rent a

car business, isa contract according #
which the objects are leased to ind
viduals or a number of users for |
much shorter period than their ac
useful life.

In contract law, the “rental contract’
specifies the lease and usage for as
indefinite period. A typical example
is [BM’s computer sales system. This
system was initiated by the compans
which has an over-whelming world
market share to promote sales in a

attempt to outstrip its competitors, i

progress of technological innovation
of computers. While the users of the
equipment leased on a rental system
are major enterprises and their usage
is continuous, the rented equipment
isusually used in a transient manner,
whether the case is “rental” or “rent”
the lessor is charged with the respon-
sibility for maintenance. Especially, i
in the case of “rental” the lessoris also
charged with the responsibility for
coping with the products obsoles-
cence, so that it may be termed a ser-

vice-oriented business.
Economic Role of Tjara

Lease financing because of its special
features can supplement the existing
conventional forms of financing and
further accelerate investment in the

private sector.
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pability to increase exports.

‘Rere is a large requirement of balancing and modernization of the existing industry. As a supplementary source of term
tedit, lease financing through balancing and modernization of the existing industry, with improve capacity utilization,

iality, production cost, profitability, internal generation of cash for future investment and international competitive

@se financing is most suited to the programmes of balancing, modernization and replacement. It would involve a small
sage of investment which would carry relatively smaller investment risk but would result in a quick value added

Micduction. It would increase capacity utilization and thus contribute to the growth of the economy.

Summary Of Other
Islamic Financial Instruments

Wrabaha is generally defined
& the sale of a commodity for
e price at which the vendor
s purchased it, with the addi-
n of a stated profit known to
pch the vendor and the pur-
aser. It is a cost-plus-profit
intract. [slamic financial insti-
fions aim to make use of
lurabaha in circumstances
ihere they will purchase raw
aterials, goods or equipment
#c. and sell them to a client at
ist, plus a negotiated profit
sargin to be paid normally by
mstalments. With Murabaha, Is-
amic financial institutions are
© longer to share profits or
nsses, but instead assume the
mpacity of a classic financial
itermediary.

MURABAHA

(COST PLUS FINANCING)

The legality of Murabaha is not
questioned by any of the schools
of law. There are of course dif-
ferences in the details. How-
ever, the use of Murabaha as a
credit vehicle by the Islamic fi-
nancial institutions has been
regarded withapprehensionby
some Muslim economists, for
example M. Siddiqi, who con-
tended that the simple fact that
Murabaha enables a buyer to fi-
nance his purchase with de-
ferred payments, as against ac-
cepting a mark-up on the mar-
ket prices of the commodity,
means that the financier, in this
case the Islamic bank, earns a
predetermined profit without
bearing any risk.

This form of contract is widely
used for import finance. So the
bank sells a commodity to the
client for a predetermined
amount or rate of profit over
and above the total costs. Usu-
ally, goods or commodities are
provided to the order of the
client according to definite
specification, but, following the
rules of the Shariah Supervisory
Board (SSB) (which is estab-
lished in each bank under the
bank’s articles of association in
order to make sure that each
bank’s transactions confirm to
Islamic shariah), the client is not
obliged to accept the goods or
commodities, even if they are
provided according to the given
specification.
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Qard al-Hasanah means an in-
terest-freeloan which is the only
loan permitted by shariah prin-
ciples. Funds are advanced
withoutany profit or charge for
humanitarian and welfare pur-
poses. Repayments are made
over a period agreed by both
parties. A levy of a modest ser-
vice charge on such a loan is
permissible provided itisbased
ontheactual cost of administer-
ing the loan.

One may wonder how lending
could be a business proposition
once interest is abolished. The
Islamicfinancial institutions are
advised to make use of Qard al-
Hasanah in the following cir-
cumstance:

® In the case of musharakah be-

ISLAMIC FINANCIAL INSTRUMENTS & TRANSACTIONS STUDY GROUP

QARD AL-HASANAH

(BENEFICENCE LOANS)

tween the institution and the
client, it often happens that
not all of the institution’s
shares in the project can be
earmarked for the right to
participate in profits; other-
wise no substantial share
would be left to the other
partner, namely the client.
Therefore the institution’s
participation is splitinto two
parts; one constitutes a share
inthepartnership capitaland
the othera share in the work-
ing capital provided through
Qard al-Hasanah.

A Qard al-Hasanah can also
be provided to a client of the
institution who has cash-flow
problems, either in order to
protect the institution’s in-
vestment, or, when the client
is reliable, to boost the

Summary Of Othe
Islamic Financial Instrument

institution’simage and repu:

tation at no great risk.

A third use of Qard al-Hasanal
may occur whena client whe (el
has with the financial insti
tution a blocked savings ac
count which generates no
interest, encounters an ur-
gent need for short-term fi-
nance, making recourse to
the mudarabah concept use-
less. Thenecessary funds can
be provided to him by the
institution through Qard al-
Hasanah. There are probably
other circumstances where
Qard al-Hasanah has tis value -
for the lender; these circum-
stances will gradually de-
velop with the day to day
business of the Islamic finan-
cial institutions.

BAI MUAJJAL

(DEFERRED PAYMENT SALE)

This transaction allows the sale of a product on the basis of deferred payment installments or in a
lump-sum payment. The price of the product is agreed to between the buyer and the seller at the time
of the sale and cannot include any charges for deferring payments.
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BAISALAM

(PURCHASE WITH DEFERRED DELIVERY)

' this transaction the buyer pays the seller the full negotiated price of a specific product which the
=ller promises to deliver at a specified future date. This transaction is limited to products whose
quality and quantity can be fully specified at the time the contract is made.

ISLAMIC FINANCIAL INSTRUMENTS & TRANSACTIONS STUDY GROUP

Summary Of Other
Islamic Financial Instruments

] literally means “mutual guarantee”. In
e context it is the Islamic answer to the modern
ncept of insurance, which is one of the most
sportant subject among scholars. This type of
ibntract represents Islamic insurance based on a
bllective sharing of risk by a group of individu-
als whose payments are akin to premiums in-
vested by the Islamic banking institution in a
wmudarabah for the benefit of the group. After a
certain period, the group may expect to stop
‘making further payments while remaining in-
' sured. The purpose of this solidarity mudarabah
may be life assurance and it may also be risk
| insurance covering a property. If the assured
: person dies before the end of his covered time, or
aninsured risk on the property materializes, then

TADAMUN OR TAKAFUL

(SOLIDARITY)

payment is made out of the account of the in-
sured person; if there is not enough money in that
account, the outstanding balance is covered by
the money of the other participants inside the
same pool. This is what is meant here by solidar-
ity; the participants in a solidarity mudarabah
share the consequences of a mishap. In other
words, the participants in a given solidarity
mudarabah have the right to share the surplus
profits generated by such a mudarabah but at the
same time they are liable for contributing to
amounts in addition to the premiums they have
already disbursed, if their initial premiums paid
in during a particular year are not sufficient to
meet all the losses and risks incurred during that
year.

i
]
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\ I article

Research & Development
Incentives

By Clements V I Joseph

INTRODUCTION

Asournationis rapidly enjoying eco-
nomic growth and moving towards
being anindustrialised nation by 2020,
research and development (R&D) ac-
tivities become inseparable in the ‘per-
son’ of the private sector. Thus, nu-
merous R&D incentives are made
available by the Government to en-
courage the R&D activities.

The Incentives At A Glance.
Incentives under Income Tax
Act, 1967 (ITA)

DOUBLE DEDUCTIONS

1. Double Deductions For
Approved Research Projects
Section 34A of the ITA says “ex-
penses of revenue nature incurred
by a person on research directly
undertaken by him or on his be-
half, approved by the Minister Of
Finance is eligible for double de-
ductions”

Allowable Expenditure

- Only expenses of a revenue na-
ture are eligible for double de-
ductions

- Consequently, capital expendi-
ture do not qualify

The Procedures for Application for:

(i) Approved Research Projects

Application should be made in
Application Form DD1/RD/1997
to the Technical Division of the
Inland Revenue Board (IRB):
within three (3) months from
the end of the financial year in
which the Ré&D expenditure
was incurred.

for on-going research projects
whichhavebeenapproved by
the Minister of Finance for

three years and the period has
not expired, the applicant can
directly claim double deduc-
tion using Form DD1/RD/
1997 without reapplying for
the particular approved R &
D project.

Applicants are to make a dec-
laration in the application
form that the project /activity
for which the application is
made is an R & D project.
Applicantsareto give permis-
sion in the application form
for ofﬁcers of the IRB and
accompanymg experts to ex-
amine thedocumentsrelating
to the R & D project/activity
and the expenditure claimed
thereofattheapplicant’s busi-
ness premises or at locations
where the research is under-
taken.
Declarationbyapplicantinthe
application form must be
madeby a director of the com-
pany. However, expenditure
on approved R & D project/
activity for which the double
deduction is claimed must be
verified by Certified Auditors.
Applicants are advised to fur-
nish correctinformation as re-
quired in theapplication form.
If the information furnished
later is found to be incorrect
or false, the IRB will immedi-
ately withdraw the approval
for double deduction claims
allowed. In addition, in ap-
propriate cases, the IRB will
take legal action as provided
under Sections 113 and 114 of
the ITA against the applicant.
If the application is made for
more than one R & D project,
then the information as re-
quired in Parts B and C of the
form must provided for each
individual R & D project. If

(if) Claiming Double Deductions

Claim should be made to the IRB:

*

numerous R & D projects a
taken concurrently under :
specific research programme
the programme and overa
objective must be specified.
Aholding company which

dertakes R & D project/activ-
ity at its Research Centre for
companies within its group
may submitanapplication foz
approved R & D project/a
tivity and for allowable ex:
penses thereof on behalf of i
subsidiary companies. How-
ever, the details for each com
pany should beseparately and:
clearly stated.
The Technical Division of the
IRB will issue the approval o
rejection letter to the appli-
cant with a copy to the rel
evant IRB branch. Approvals
are subjected to the terms
stated in the letter.
Appeals on rejection must be
made within 30 days of the
date of letter of rejection.

In the Tax Return to be filed
in.
Application should be submit-
ted after theletter of approval
on the status of approved re-
search under section 34 of the
ITA is obtained from the IRB.

Section 34B of the ITA says
that a person can claim double
deduction against his busi-
ness income on revenue ex-
penses incurred by him in re-
spect of:

contribution in cash to ap-
proved researchinstitutes, ap-
proved research companies,
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R&D companies or Contract
Ré&D companies.

On the above mentioned sub-
ject of procedures for applica-
tion for claiming double de-
ductions, we now proceed to
items 2 & 3.

Double Deductions For Cash
Contribution To Approved
Research Institutes

Only cash contribution and /or
donations will qualify. Contribu-
tion in kind does not qualify for
double deduction.

Claims for double deduction can
be made by submitting the origi-
nal official receipt to the IRB when
the Tax Returns are filed in.

Double Deductions For The
Payment For The Use Of The

Services Of Approved Research
Institutes, Research Companies,
Ré&D Companies, Or Contract

R&D Companies
Revenue expenses incurred for the

use of the services of any of the
Ré&D centres will qualify for double
deductions. However, this does not
extend to a related company of the
R&D company which has been
granted and still enjoying the In-
vestment Tax Allowanceincentive
and the period has not expired.
Capital expenditure will not
qualify for double deductions.
Claims for double deductions can
be made by submitting the Appli-
cation Form DD 2/95 to the IRB
together with the Tax Returns.

LOWANCES

senerally, capital expenditure such
s costof purchase of assets employed
a business do not rank for deduc-
“on against the profit of the business.
15 also the same for depreciation of
nese assets. However, for the pur-
wose of carrying out R&D activities,
“apital and industrial building allow-

iy -
K
s, ap

.ill‘ﬂﬂnh

ances are given for these expenditure
at prescribed rates. As in the usual
case, capital and industrial building
allowancesof onebusiness source can-
not be used to off set against a differ-
ent business source. As such, should
the business source which has the al-
lowances cease permanently, the un-
absorbed allowances will be lost for
good.

Capital Allowance

Conditions for claiming capital allow-
ance:

*  Theclaimantmust carry out R&D
activities

The capital expenditure incurred
must have been incurred on plant
and machinery

The plant and machinery must be
used for the purpose of carrying
out R&D activities.

The claimant must be the owner
of the asset at the end of the basis
period.

Industrial Building Allowance (IBA)

Conditions for claiming IBA:
*  Thecapital expenditure musthave
been incurred on the construction
or the purchase of the building.
The building must be in use or
about to be used for carrying out
R&D activities.

The Procedures for Application for
Capital Allowance and IBA:

- Claims fortheallowances mustbe
made to the IRB by completing
the relevant columns for claiming
capital allowance and IBA in the
Tax Returns being filed in.

INCENTIVE UNDER PROMOTION
OF INVESTMENT ACT, 1986 (PIA)

A. PioneerStatus OrInvestment Tax
Allowances 0f 100% For Contract
Ré&D Companies.

A Contract R&D company means

Research &
Development
Incentives

a company which provides re-
search and development services
in Malaysia only to companies
other than its related companies.

1. Pioneer Status
UnderthePIA, acontract R&D
company is eligible to apply
for Pioneer Status for a period
of (5) five years full tax ex-
emption on the statutory in-
come. The five years tax holi-
day will commence from the
Production Day which is the
firstday theincomeisreceived
by the company.

2. InvestmentTaxAllowance of
100%
Under the PIA, a Contract
Ré&D company is also eligible
to apply for Investment Tax
Allowance of 100% on the
qualifying capital expenditure
incurred within a period of
(10) ten years. The allowance
will be abated from the statu-
tory income. However, the
abatement for each year of as-
sessment is restricted to 70%
of thestatutoryincome. Please
refer to Schedule A for the
qualifying capital expendi-
ture for this allowance.

It should be noted that Pio-
neer Status and Investment
Tax Allowance are mutually
exclusive.

Application for the above in-
centives should be made in
Form R&D 1 to Malaysian
Industrial Development Au-
thority (MIDA).

Kindly refer to Schedule B for
the criteria for eligibility for

the above incentives.

B. Investment Tax Allowance Of
100% For R&D Companies

An R&D Company means a com-
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pany which providesresearch and
development services in Malay-
sia both forits related company or
to any other company.

A related company means a com-
pany which is the holding com-
pany, a subsidiary company or a
subsidiary of the holding com-
pany of the R&D company.

Under the PIA, an R&D company
is eligible to apply for Investment
Tax Allowance of 100% on the
qualifying capital expenditure in-
curred withina period of 10 years.
Theallowance will be abated from
the statutory income. However,
the abatement for each year of
assessment is restricted to 70% of
the statutory income.

The related companies concerned
would not qualify for double de-
ductions for payments made to
the R&D company. However, the
related companies concerned
would enjoy the double deduc-
tionsif the R&D company chooses
NOT to avail itself for the Invest-
ment Tax Allowance. Please refer
to Schedule A for the qualifying
capital expenditure for thisallow-
ance and to Schedule B for the
criteria for eligibility for this al-
lowance.

Application for the above incen-
tive should be made in the Form
R&D 1 to MIDA

C. Investment Tax Allowance of
50% for In-House Research

In-houseresearch meansresearch
and development carried out in
Malaysia within a company for
the purpose of its own business.

Under the PIA, a company which
carries out in-house research is
eligible to apply for Investment
Tax Allowance 0of 50% on the quali-
fying capital expenditure incurred

within a period of 10 years. The
allowance will be abated from the
statutory income. However, the
abatement for each year of assess-
ment is restricted to 70% of the
statutory income.

The following criteria must also be
met for eligibility:

*  research undertaken must be in
accordance with the needs of the
country and bring benefit to the
Malaysian economy.

research undertaken is as defined
under the PIA. (Please refer to
Schedule C for definition)

PleaserefertoSchedule A for the quali-
fying capital expenditure for this al-
lowance.

Application for the above incentive
should be made in the Form R&D 2 to
MIDA.

INCENTIVES UNDER CUSTOMS
ACT, 1967 (CA)

EXEMPTION OF IMPORT DUTY,
SALES TAX AND EXCISE DUTY
ON MACHINERY/MATERIALS
USED FOR RESEARCH AND
DEVELOPMENT

Machinery/equipment, materials,
raw materials/component parts and
sample used for research and devel-
opment purposes which are imposed
withimport duty, sales tax and excise
duty are eligible for full exemption
from the duty/ tax.

Criteria for Eligibility:

* Companies/Institutions which
are eligible for the consideration
of duty/tax exemption are Com-
panies/ Institutions which specifi-
cally carry out R&D. Companies/
Institutions which carry out in-
house research and development
irrespective of whether ornot they
are enjoying incentives under the
Promotion of Investments Act

1986 or the Income Tax Act 1967
are also eligible to apply.

Machinery/equipment, materia
raw materials/component parts
and samples eligible for the con:
sideration of duty /tax exemption
onallmachinery/equipment, ma-
terials, rawmaterials/compone
parts and samples imported or
purchased locally and used for
R&D activities.
The definition of research for the
purpose of this application is as
defined in the Promotion of In:
vestments Act 1986. (Please refer
to Schedule C for definition)

Procedures for Application
Applications for the above exemptio
from duty/taxmustbe submitted
received by MIDA in Form R&D
before the import or the purchase of.
any machinery/equipment, materials,
raw materials/ component parts and
samples . The import must be under
the name of the company. Applica-
tion made by a third party will not be
considered.

Conclusion

Theapplication process whichappears
to be rather too simple for R & D
incentives shows the season of grace
weareinand those concerned should
take full advantage of the
Government's encouragement for R
& D activities. ‘
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Schedule A

QUALIFYING CAPITAL EXPENDITURE FOR
INVESTMENT TAX ALLOWANCE PURPOSES
| In Relation To Manufacturing - Based Research
Qualifying capital expenditure include capital expenditure incurred on factory or any plant and machinery used in Malaysia in
connection with and for the purpose of an activity relating to research and development.

| In Relation To Agriculture - Based Research

Qualifying capital expenditure include capital expenditure incurred in respect of the clearing and preparation of land, the planting
of trial crops, the provision of irrigation or drainage systems, the provision of plant and machinery used in Malaysia in connection
with and for the purposes of an activity relating to research and development, the construction of access roads including bridges,
the construction or the purchase of buildings (excluding those provided for the welfare of persons or as living accommodation
for persons) and structural improvements on land for the purposes of activity relating to research and development.

Schedule B

CRITERIA FOR ELIGIBILITY FOR PIONEER STATUS
DR INVESTMENT TAX ALLOWANCE OF 100%, FOR CONTRACT R & D COMPANIES AND FOR INVESTMENT TAX
ALLOWANCE OF 100% FOR R & D COMPANIES

The Company should undertake research as defined in the Promotion of Investments Act 1986. (Please refer to Schedule C for
definition)

Research undertaken should be in accordance with the needs of the country and bring benefit to the Malaysian economy.

At least 70% of the income of the company should be derived from research and development activities.

For manufacturing -based R&D, at least 50% of the workforce of the company must be appropriately qualified personnel
performing research and technical functions.

For agriculture-based R&D, at least 5% of the workforce of the company must be appropriately qualified personnel performing
research and technical functions.

Schedule C

EFINITION OFR & D

lesearch and development means any systematic or intensive study undertaken in the field of science or technology with the object

Ifesing the results of the study for the production or improvement of materials, devices, products, produce or processes but does not
it de:

quality control of products or routine testing materials, devices, products or produce;
research in the social sciences or humanities;

routine data collections; 7

efficiency surveys or management studies; and

market research or sales promotion”
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SUMMARY OF R & D INCENTIVES
The Basic Requirements For Applications
INCENTIVES ITA PIA CA

A INCOME

Revenue

1. Pioneer Status of 5
years tax exemption
on statutory income

Companies which carry-
out R&D services in
Malaysia only for non-
related companies.
Applications to MIDA

B EXPENDITURE
Revenue

1. Section 34A (7)
single deduction

2. Section 34A
double deduction on
revenue expenditure
for approved research
projects

3. Section 34B
Double deductions on
cash contribution to
approved research
institutes.

Double deductions on
payments for the use
of the services of
R&D centres

Normal Deduction

Companies whose research
projects are approved by
the Minister of Finance.
Application to MIDA

The research institutes must
have the approved status by
the Minister of Finance.

All claims to the IRB

R&D Centres include approved
research institutes, approved
research company, Contract
R&D company & R&D Company
All claims to the IRB

Capital

1. Investment Tax Allowance
of 100% on capital expenditure
incurred within 10 years for
contract R&D Companies,
Abatement is restricted to 70%
of the statutory income

2. Investment Tax
Allowance of 100%
on capital expenditure
incurred within 10
years for R&D
companies.
Abatement is
restricted to 70% of
the statutory income.

3. Investment Tax
-Allowance of 50%
on capital expenditure
incurred within 10
years for in-house
R&D. Abatement is
restricted to 70% of
the statutory Income.

Companies which
carry out R&D
services in Malaysia
only for non-related
companies.
Application to MIDA

Companies which
carry out R&D
services in Malaysia
for related & non-
related companies.
Application to MIDA

Companies which
carry out R&D in
Malaysia for its

own business.
Application to MIDA

36 @ TAX NASIONAL e MARCH 1997




Research &
Development
Incentives
SUMMARY OF R & D INCENTIVES
The Basic Requirements For Applications
INCENTIVES ITA PIA CA
. Capital Allowances The capital expenditure
on plant & Machinery incurred must be on plant
used for R&D & and machinery used
for R&D
All claims to the IRB
% Industrial Building The building must
Allowance on the be used for R&D
construction or purposes.
purchase of building All claims to IRB
for R&D
Exemption on - - Machinery/equipment
import duty, sales materials, raw
iax & excise duty materials/component
on machinery/ parts and samples
materials used for used for R&D purposes
R&D. only
Application to MIDA

Coming Seminars

Core Tax Skills
by Ms Ong Yoke Yew
25-26 March 1997 e Equatorial Hotel, KUALA LUMPUR

Real Property Gains Tax (RPGT)
- Planning and Implementation
by Mr Chong Kwai Fatft
25 March 1997 e Holiday Villa Subang, KUALA LUMPUR
12 May 1997 e Shangri-la, PENANG

For more information:

please call 03-2745055 and ask for Ms Angelia Dass
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Income Tax (Exemption)
(No. 24) Orders 1996

32. Income Tax (Exemption)
(No. 25) Order 1996

33. Income Tax ( Exemption)
(No.26) Order 1996

215

216

250

€ = = " ' " -
23 rsub3|d|ary legislation

DATE OF
GAZETTE
NOTIFICATON

16/5/96

16/5/96

30/5/96

INCOME TAX ACT 1967
INCOME TAX (EXEMPTION / AMENDMENT / DOUBLE TAXATION AGREEMEN
ORDERS 1996

SUBJECT

Tax exemption for 15 foreign artistes
from Nuova Cameristica Group who

are in Malaysia solely for the purpose of
performing in the Muzik Klasikal held
on 27/10/06at the Regent Ballroom
Kuala Lumpur.

Tax exemption for 182 foreign artistes
who were in Malaysia solely for the
purpose of performing in the ASEAN
Music Festival held on 16 & 17 August
1995 at the Stadium Badminton,
Kuala Lumpur.

1. The Minister exempts MBF Finance
Bhd., in an exercise to acquire the
assets and liabilities of Kewangan
Usahasama Makmur Bhd from
payment of income tax in respect of:-

a. all income derived from the soft
loan placed by Bank Negara
Malaysia amounting to
RM135 million;

b. accumulated income howsoever
derived from the soft loan and

¢. net recoveries of non-performing
loans and advances taken over
from KUM and income from such
recoveries and in respect of
such accumulated net recoveries
made by MBF Finance Bhd.

2. The Computation of income and
accumulated income in respect of
the soft loan and the income in
respect of the net recoveries and
accumulated net recoveries shall
be in accordance with the formula
as agreed with Bank Negara
Malaysia and MBF Finance Bhd.

3. The Minister also exempts MBF
Finance Bhd from payment of
income tax in respect of all income
and accumulated income derived
from the soft loan and in respect of
net recoveries and accumulated net
recoveries referred to in subpara-
graph 2(1) for the period commenc-
ing from the date of placement of
the soft loan until acquired deficit in
assets is reduced to nil or upon
maturity if soft loan, which ever is
earlier or on such date as Bank
Negara Malaysia may determine.

EFFECTIVE DATE /
REMARKS

Come into force on
10/0/92
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SUBSIDIARY LEGISLATION

DATE OF
REFER GAZETTE EFFECTIVE DATE/
TITLE P.U. (A) NOTIFICATON SUBJECT REMARKS
Income Tax { Exemption) 251 30/5/96 1. The Minister exempts the financial Come into force on
(No.27) Order 1996 institutions listed in column (1) of the | 1/7/91

Schedule in an exercise to acquire
the assels and liabilities of the
respective finance companies listed
in column (3) of the Schedule, from
payment of income tax in respect of:-

a. all income derived from the soft
loan placed by Bank Negara
Malaysia for the amounts specified
in column (2) of the Schedule and
in respect of accumulated
income howsoever derived from
the soft loans and

b. net recoveries of non-performing
loans and advances taken over
from the finance comanies and
income from such recoveries and
in respect of such accumulated net
recoveries made by financial
institutions.

2. The computations of income and
accumulated income in respect of
the soft loan and the income in
respect of the net recoveries and
accumulated net recoveries in
accordance with the formula as
agreed with Bank Negara Malaysia
and the financial institutions
appearing in column (1) of the
Schedule.

3. The Minister also exempts financial
institutions listed in colulmn (1) of
the Schedule from payment of
income tax in respect of all income
and accumulated income referred
to in subparagraph of the soft loans
until the acquired deficit assets is
reduced to nil or upon maturity of
the soft loans, whichever is earlier,
or on such date as Bank Negara
Malaysia may determine:-

Name of  Amountof Name of
Financial ~ Soft loan Finance
Institution (RM million) Company

1. Southern 120 Eu Finance
Finance Bhd
Co. Bhd

2. Arab- 180 First
Malaysian Malaysia
Finance Finance
Bhd Bhd

3. UMBC 97 Kuala
Finance Lumpur
Bhd Finance

Bhd
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SUBSIDIARY LEGISLATION

35. Double Taxation Relief
(The Government of
Saudi Arabia) Order 1996

36. Tax (Exemption) (No. 28)
Order 1996
37. Income Tax (Exemption)

(No. 29) Order 1996

38. Income Tax (Exemption)
(No. 30) Order 1996

39. Tax (Exemption) (No. 31)
Order 1996

270

347

348

356

368

GAZETTE
NOTIFICATON

6/6/96

18/7/96

18/7/96

25/7/96

8/8/96

DATE OF

SUBJECT

4. Mayban 115 Supreme
Finance Finance
Bhd (M) Bhd

5.BBMB 30 JP
Kewangan Finance
Bhd (M) Bhd

6.Hong Leong 145 Visia
Finance Finance
Bhd Bhd

Agreement between the Government of
Malaysia and Saudi Arabia for
reciprocal exemption with respect to
taxes on income of air transport
enterprises of the two countries.

Tax Exemption, for the following officials
in respect of official emoluments
received, who are in Malaysia solely
for the purpose of serving with the
Sarawak Forest Dept.

NAME

1. Encik Donald Robinson Morris
INTERNATIONAL
P/P NO: E058669

2. Encik Robert Butler Stuebing
P/P NO: 24370068

3. Encik Adam Ewing John Ferrie
INTERNATIONAL
P/P NO: EM270142

Tax exemption for fifteen (15) artiste, in
respect of income in the form of
benefits-in-kind received by them who
are in Malaysia solely for the purpose of
performing in a concert by the
Orchestra "Camerata BEm" at the
Regent Hotel, K.L. on 17/4/96.

Tax exemption for thirty one (31)
officials in respect of official
emoluments received by them, who is
in Malaysia for the purpose of serving
in the representative office of the
Moscow Aircraft Production
Organisation (MAPOQ)

Tax Exemption, for the following
officials who are in Malaysia for the
purpose of performing in a concert with
the National Symphony Orchestra at
the Experimental Theatre, Kompleks
Budaya Negara on 21 April 1996

NAME
1. Encik Johnnes Schlaefli
P/P NO: 7114257

EFFECTIVE DATE/
REMARKS

-made on 22/5/96

-date of entry into fore
refer to the article 6 ¢
this agreement.

15/10/95 - 15/11/95

3/11/95 - 22/1/96
INTERNATIONAL

19/12/95 - 13/1/96

- Various dates
- referto the

Government
Gazette
P.U(A) 356
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Income Tax (Exemption)
(No. 32) Order 1996

Income Tax (Exemption)
(No. 33) Order 1996

Tax (Exemption) (No. 34)
Order 1996

Income Tax (Exemption)
(No. 35) Order 1896

Income Tax (Exemption)
(No. 36) Order 1996

Double Taxation Relief
(The Government Of The
Czech Republic) Order 1996

Income Tax (Exemption)
(No. 37) Order 1996

Income Tax (Exemption)
(No. 39) Order 1996

Income Tax (Exemption)
(No. 38) Order 1996

REFER

P.U.(A) NOTIFICATON

369

366

380

381

382

393

445

459

448

GAZETTE

8/8/96

8/8/96

15/8/96

15/8/96

15/8/96

22/8/96

5/9/96

12/9/96

5/9/96

SUBSIDIARY LEGISLATION

DATE OF

SUBJECT

2. Encik Regula Schneider
P/P NO: 6521207

Tax exemption for thirteen (13) artistes,
who are in Malaysia solely for the

the purpose of performing in the

Swiss Highlights held from

19 to 28 April 1996 at the Lot 10,

Kuala Lumpur,

Tax exemption for four (4) foreign
artistes, who are in Malaysia solely
for the purpose of performing in the
Solo Guitar Concert by Spain's Child’s
Club Prodigy "Rayito" held on

14 to 15 March 1996 at the Hotel
Regent, K.L. and University Malaya.

Tax exemption for thirty-two (32)
members of the XG Shenyang China
Acrobatic Group who were in
Malaysia for the purpose of
acrobatic performances held from

3 May to 2 June 1296

Tax exemption for eighteen (18) artistes
who are in Malaysia in connection with
the South East Asian Travel Mission
performing in Kual a Lumpur from

21 to 25 March 1996.

All income of the Pos Malaysia Berhad
(excluding dividend income) are
exempt from tax.

Agreement between the Government
of Malaysia and the Government of the
Czech Republic for the avoidance of
double taxation and the prevention of
fiscal evasion with respect to taxes on
income.

Tax exemption for thirty three (33)
members of The China National

Song and Dance Ensemble, who were
in Malaysia solely for the purpose of
performing in Kuala Lumpur from

22 to 28 June 1996.

Tax exemption for sixty nine (69)
foreign artistes, who are in Malaysia for
the performance of the Sofia University
Orchestra held at the QOditorium Besar
Dewan Bandaraya Kuala Lumpur on

11 February 1996.

The following officials who are in
Malaysia solely for the purpose of
serving with the Sarawak Forest
Department, are exempt from tax, in
respect of the official emoluments
received by them.

NAME

1. Encik Robert Butler Stuebing
INTERNATIONAL
P/P NO: E058669

EFFECTIVE DATE/
REMARKS

- Refer to the
Government
Gazette
P.U(A) 369

Refer to the Governemnt
Gazette -

P.U(A) 380

15/8/96

Refer to the Governemnt
Gazette -

P.U(A) 381

15/8/96

Y/A 1996 to Y/A 1997

- made on 26/7/96

- date of entry into
force, refer to the
article 29 of this
Agreement.

- Refer to the
Government
P.U(A) 445
5/9/1996

5/3/96 to 30/3/96
17/6/96 to 22/6/96
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SUBSIDIARY LEGISLATION

REFER

NO. ‘ TITLE P.U. (A)

49. Income Tax (Exemption) 462
(No. 40) Order 1996

50. Income Tax (Exemption) 463
(No. 41) Order 1996

51. Double Taxation Relief 489
(The Government Of The
Republic of Turkey) Order 1996

52. Income Tax (Exemption) 496
(No. 42) Order 1996

53. Income Tax (Exemption) 497
(No. 43) Order 1996

54, Income Tax (Exemption) 498
(No. 44) Order 1996

55. Income Tax (Exemption) 499
(No. 45) Order 1996

GAZETTE
NOTIFICATON

12/9/96

12/9/96

3/10/96

10/10/96

10/10/96

10/10/96

10/10/96

DATE OF

SUBJECT

2. Encik Pual Anthony Charles Holmes
INTERNATIONAL
P/P NO: 740033595

Tax exemption for for the Bangsar Hill
Development Company Sendirian

Bhd (BHDC) (including development
tax) in respect of the income of
RM7,544,248.59 arising from the sale
of land to Syarikat Perumahan Pegawai-
Pegawai Kerajaan Sendirian Bhd under
the agreement between BHDC and
Syarikat Perumahan Pegawai-Pegawai
Kerajaan Sendirian Bhd dated

1 April 1971

Tax exemption for the seventeen (17)
lessors, in respect of the interest paid
by the Malaysian Airline System Bhd
(MAS) under the Leveraged Lease
Arrangement for the lease of aircraft
and equipment specified.

Agreement between the Government

of Malaysia and the Government of the
Republic of Turkey for the avoidance of
double taxation and the prevention of
fiscal evasion with respect to taxes on
income.

a) All income of the Menara Kuala
Lumpur Sdn. Bhd. are exempt
from tax.

b) Tax exemption for the shareholders
of Menara Kuala Lumpur in respect
of dividend paid out of the income
of the above (1).

Tax exemption for thirty-eight (38)
foreign artists who are in Malaysia

in connection with the performance of
"The Young Ambassadors" in

Kuala Lumpur on 10 and 11 May 1996

All income of the Malaysian Derivatives
Clearing House (excluding dividend
income) are exempt from tax

Tax exemption for the thirty seven (37)
foreign artistes who are in Malaysia

in connection with the performance of
“The Prague Chamber Orchestra” in
Kuala Lumpur from 8 to 13 June 1996.

EFFECTIVE DATE/
REMARKS

8/4/96 to 20/4/96

- Various dates of
lease Agreement
refer to the
Government Gazet
P.U(A) 463 12/9/98

- made on 9/9/96
- date of entry into
force, refer to the
article 27 of this
Agreement.

Y/A 1997 to Y/A 2006

Y/A 1997 to Y/A 2006

Refer to the Governe
Gazette -
P.U(A) 497

Y/A 1996 to Y/A 2000

Refer to the Governemni
Gazette -
P.U(A) 499
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| Fnternational news

MISSION AND ROLE OF A
ERTIFIED PUBLIC TAX
ACCOUNTANT

s it states in Article 1 of the Certified
“ublic Tax Accountant Law, “A CPTA, as

o expert in taxation matters, shall

essand justiceand inaccordance with
e doctrine of a self-tax assessment sys-

=m, to realize a proper compliance with
‘he laws and ordinances relating to taxes,
= his mission.”, a CPTA owes allegiance
U5 the social welfare of the general public
i fulfilling this mission. Also, a CPTA
merforms an important role in the smooth
ind effective management of the self-tax
ssment system as well as in ensuring
uate tax income for the national fi-

A person who has passed the CPTA
examination;

A person who is exempted from the
CPTA examination due to academic
degrees, experience, or other special
circumstances:

An attorney;

A certified public accountant.

e necessary qualifications must register
the official list of CPTA whichis kept
w the Japan Federation of Certified Pub-
it Tax Accountant’s Associations and join
I CPTA Association established within
ii= area which covers the location of the
LFTA office. Otherwise, no person, even
'.-s who possesses the qualification of
A, issupposed todobusinessas CPTA
i=d anyone who violates this rule will be

THE CERTIFIED TAX
ACCOUNTANT SYSTEM IN
JAPAN

punished according to the law. The work
done by CPTAs is legally protected as the
exclusive domain of registered CPTAs
because of its vital importance to the pub-
lic.

PROFESSIONAL DUTIES

1. Tax Agency

To act as an agent or a deputy for
return, application, claim and appeal,
etc. to be filed with tax offices in ac-
cordance with the provisions of the
laws and ordinances relating to taxes
and contention or statement to tax
offices in respect to the said tax re-
port, etc. or investigation or assess-
ment of tax offices.

2, Preparation of tax documents
To prepare tax documents, etc. to be
filed with tax offices.

3. Tax Consultation
To give consultation on tax report,
contention or statement, preparation
of tax documents, etc. or the matters
relating to the calculation of a tax
base, etc.

4. Others
In addition to the professions de-
scribed above, a CPTA may conduct,
asabusinessattherequest ofasecond
party, under the titleofa CPTA and in
conjunction with the profession of a
CPTA, activities of preparation of fi-

The 14 Regional Associations

@ Hokkaido CPTA Association

® Tohoku CPTA Association
e e

®Hokuriku CPTA Association
*"‘“"—\.

@ Chugoku CPTA Associati
e

S
@Kinki CPTA Association
SO

N .
\

N

Kanto-shin-etsu' CPTA Association

n
A
. @ Tokyo-chiho CPTA Association

N e e

okal CPTA Association

ushu-hokubu CPTA Association

dinami-Kyushu CPTA Association

®Okinawa CPTA Association
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INTERNATIONAL NEW

THE CERTIFIED
TAX ACCOUNTANT SYSTEM
IN JAPAN

rized system, that certified professionals
do tax practice for taxpayers, put inis
place for the first time in Japan.

Change of Membership

ESTABLISHMENT OF THE
CPTA LAW

The self-tax assessment system was
adopted in place of the official assessment
system in 1947, and a drastic tax reform |
was carried out along the lines suggested,
by the Shoup Recommendations* in 1950
Likewise, various reforms were under-
taken in the aftermath of World War IL
under the movement of “democratiza-
tion”, the new CPTA Law was established
in place of the former Tax practitioner
Law in 1951.

The Shoup’s Recommendations: S
The recommendations relating to the revision of
Japanese tax system, which American doctor Carl
5. Shoup, who came to Japan with his mission in
1949and 1950, advised to the Japanese government.

REVISIONS OF CPTA LAW

Since its inception, the CPTA Law has

Membership (as of July 31, 1993) been revised several times. The major re-
Tokyo CPTA Association — visions are:
Tokyo-chiho CPTA Association 5.593
Kanto-shin-etsu CPTA Association | 6,120 1. In1956:
Kinki CPTA 11,425 The voluntary admission system was
Hokkmdo CPTA Association = 1.893 shifted to the indirect compulsory
Tohoku CPTA Association 2,597 enrollment system, which means no
| Nagoya CPTA Association 3,169 person whodoesnotbelongtoa CPTA
Tokai CPTA Association 3,290 Association is able to do business as
Hokuriku CPTA Association 1271 CPTA.
Chugoku CPTA Association 3,085
Shikoku CPTA Association 1,536 2. In1961:
;ﬂ:’;{oﬁz (él;’ll"i Assocnatlm; ?’Zzz Theadministrative procedures for the
Okmawa CPTA Associ on '230 registration of CPTAs were trans-
Totl : 59.957 ferred to the Federation from the Na- §

tional Tax Administration.

nancial documents, making of entries | FOUNDATION OF THE TAX 3 In 1D

to books of account on behalf of a | PRACTITIONER SYSTEM = we1-"e St ru-les- sty
as the clarification of the mission of

the CPTA, the increase in the number

second party and other business re-

lating to financial affairs. The Tax practitioner System was legis- .
s of taxitemsthat CPTAsareallowed to
lated by the Tax Practitioner Law on Feb- : - _ _
! . deal with, a registration- cum-enroll-
ruary 23, 1942, which means an autho- :
w- ment system (whereby a registered
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NTERNATIONAL NEWS

CPTA must at the same time be a
member of a CPTA Association), the
obligation to give advice to a client,
and the establishment of branches of
a CPTA Association.

'ORIGIN OF THE TAX
PRACTITIONER LAW

In the eras of Meiji, Taisho and early Showa,
as the new taxes (income tax, inheritance
@x, business income tax, corporation tax)
wereintroduced, the conventional simple
‘axstructure, which had traditionally been
l=nd oriented, became more complicated.
Dhring this transitional period, the tax
=xperts who handled tax matters on be-
Ralf of taxpayers began to appear. Since
ihen, the number of those tax experts in-
rreased and the Tax Practitioner Law was
cromulgated in order to coordinate the
relations with tax authorities and with
axpayers.

HISTORY OF THE FEDERATION

February 1942
Creation of the Tax Practitioner Law.

11 November 1942
Founding of the Japan Federation of Tax
Fractitioners Associations.

15 June 1951
Tssui ¢ of the CPTA Law.

15 July 1951
Implementation of the CPTA Law.

& December 1951
issolving of the Japan Federation of Tax
Practitioners Associations.

% December 1951
“ounding of the Japan Federation of CPTA
ssociations {aggregate corporation).

15 February 1957
Dissolving of the Japan Federation of

CPTA
corporation).

Associations  (aggregate

16 February 1957
Founding of the Japan Federation of CPTA
Associations.

OUTLINE OF THE JAPAN
FEDERATION OF CERTIFIED
PUBLIC TAX ACCOUNTANT'S
ASSOCIATIONS

ORGANIZATION

The Federation is the special juridical per-
son established by the CPTA Law, which
is the integrated body of 14 regional Asso-
ciations. On November 11, 1942, the
Federation’s predecessor, Japan Federa-
tionof Tax Practiioners’ Associations was
born, which consisted of 12 regional asso-
ciations.

The General Meeting, as a supreme deci-
sion making organ, is summoned once a
year and is attended by the representa-
tives from the 14 regional Associations.
The General Meeting decides the annual
projects, the budget, the revisions of stat-
utes, the annual report, the account, etc.

The officers of the Federation are Chair-
man, Vice Chairmen (not more than 14
persons), Directors (100 persons) and
Auditors (14 persons). The term of office
foreach positionis 2 years and the holders
are elected by the General Meeting. The
Chairmanis entitled toassign Senior Man-
aging Directors (not more than 3 persons)
among the Directors.

OBJECTIVES

The Federation, in consideration of the
mission, duties and responsibilities of the
CPTA, shall have the objective of carrying
out the business concerning guidance of,
communication with and supervision to-
ward CPTA Associations and their mem-
bers and the business concerning the reg-
istration of CPTAs, for facilitating the obe-

THE CERTIFIED
TAX ACCOUNTANT SYSTEM
IN JAPAN

dience of a CPTA’s responsibilities, and
the improvement and progress of the pro-
fession of the CPTA.

ACTIVITIES

1. To give advice to the CPTA Associa-
tions and their members about the
appropriate matters concerning the
guidance of, communication withand
supervisionof the CPTA Associations
and their members.

2. Tostudyand survey matters concern-

ing tax administration, taxes or the

CPTA system.

Tostudy and survey matters concern-

w

ing improvement of the professional
duties of the members of the CPTA
Associations.

4. Tocarry out publicrelationsactivities
concerning the system and profes-
sional duties of CPTAs.

5. To publish a journal and topical pa-
pers for the members of CPTA Asso-
clations.

6. Toconductadministrative matterson
the registration of CPTAs,

7. Toimplement appropriate measures
concerning education for the mem-
bers of the CPTA Associations.

8. Toimplement appropriate measures
concerning the professional duties of
a CPTA towards small-sized entre-
preneurs.

9. Toimplement appropriate measures
concerning remuneration and record
keeping toward the professional du-
ties of the members of the CPTA As-
sociations.

10. To make proposals and replies to the
competent authorities about tax ad-
ministration, taxes, or systems on the
CPTA.

o
S
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CPTA must at the same time be a

obligation to give advice to a client,
and the establishment of branches of
a CPTA Association.

DRIGIN OF THE TAX
PRACTITIONER LAW

[Intheerasof Meiji, Taishd and early Showa,
2s the new taxes (income tax, inheritance
fax, business income tax, corporation tax)
were introduced, the conventional simple
“axstructure, which had traditionally been
land oriented, became more complicated.
During this transitional period, the tax
experts who handled tax matters on be-
‘half of taxpayers began to appear. Since
hen, the number of those tax experts in-
ireased and the Tax Practitioner Law was
promulgated in order to coordinate the
rmelations with tax authorities and with
‘axpayers.

HISTORY OF THE FEDERATION

23 February 1942
Creation of the Tax Practitioner Law:.

11 November 1942
Founding of the Japan Federation of Tax
Practitioners Associations.

15 June 1951
Issuing of the CPTA Law.

15 July 1951
Implementation of the CPTA Law.

8 December 1951
Dissolving of the Japan Federation of Tax
Practitioners Associations.

8 December 1951
Founding of the Japan Federation of CPTA
Associations (aggregate corporation).

15 February 1957
Dissolving_ of the Japan Federation of

member of a CPTA Association), the.

CPTA
corporation).

Associations (aggregate

16 February 1957
Founding oftheJapan Federation of CPTA
Associations.

OUTLINE OF THE JAPAN
FEDERATION OF CERTIFIED
PUBLIC TAX ACCOUNTANT'S
ASSOCIATIONS

ORGANIZATION

The Federation is the special juridical per-
son established by the CPTA Law, which
is the integrated body of 14 regional Asso-
On November 11, 1942, the
Federation’s predecessor, Japan Federa-
tion of Tax Practitioners’ Associations was

cilations.

born, which consisted of 12 regional asso-
ciations.

The General Meeting, as a supreme deci-
sion making organ, is summoned once a
year and is attended by the representa-
tives from the 14 regional Associations.
The General Meeting decides the annual
projects, the budget, the revisions of stat-
utes, the annual report, the account, etc.

The officers of the Federation are Chair-
man, Vice Chairmen (not more than 14
persons), Directors (100 persons) and
Auditors (14 persons). The term of office
for each positionis 2 years and the holders
are elected by the General Meeting. The
Chairmanisentitled toassign Senior Man-
aging Directors (not more than 3 persons)
among the Directors.

OBJECTIVES

The Federation, in consideration of the
mission, duties and responsibilities of the
CPTA, shall have the objective of carrying
out the business concerning guidance of,
communication with and supervision to-
ward CPTA Associations and their mem-
bers and the business concerning the reg-
istration of CPTAs, for facilitating the obe-

THE CERTIFIED
TAX ACCOUNTANT SYSTEM
IN JAPAN

dience of a CPTA's responsibilities, and
the improvementand progress of the pro-
fession of the CPTA.

ACTIVITIES

1. To give advice to the CPTA Associa-
tions and their members about the
appropriate matters concerning the
guidance of, communication withand
supervision of the CPTA Associations
and their members.

2. Tostudyandsurvey matters concern-
ing tax administration, taxes or the
CPTA system.

3. Tostudyand survey matters concern-
ing improvement of the professional
duties of the members of the CPTA
Associations.

4. Tocarryoutpublicrelations activities
concerning the system and profes-
sional duties of CPTAs.

5. To publish a journal and topical pa-
pers for the members of CPTA Asso-
ciations.

6. Toconductadministrative matterson
the registration of CPTAs.

7. To implement appropriate measures
concerning education for the mem-
bers of the CPTA Associations.

8. To implement appropriate measures
concerning the professional duties of
a CPTA towards small-sized entre-
preneurs.

9. To implement appropriate measures
concerning remuneration and record
keeping toward the professional du-
ties of the members of the CPTA As-
sociations.

10. To make proposals and replies to the
competent authorities about tax ad-
ministration, taxes, or systems on the
CPTA.
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Eustoms department

Z IS
Malaysian Institute O Taxation
(with effect from 24 December 1996)
Bil Nama Dari Ke
1. Vickneswaran a/l Mala Perumal Penoclong Kanan Penolong Kanan
Pengarah Kastam Pengarah Kastam
Bahagian Pencegahan Import/Eksport
(Risikan), Johor Bahru dan Perindustrian,
Johor Kuching
Sarawak
2. Mohd. Ibrahim bin Bahari Penolong Kanan Penolong Kanan
Pengarah Kastam Pengarah Kastam
LTASAAS LTA
Subang Sepang
3. Mohamed bin Sulong Penolong Kanan Penolong Kanan
Pengarah Kastam Pengarah Kastam
Sandakan Import/Eksport
Sabah Wil. Persekutuan
Kuala Lumpur
4. Zaharah bt. Jaal Penolong Kanan Penolong Kanan
Pengarah Kastam Pengarah Kastam
Import/Eksport Cawangan Perolehan
Wil. Persekutuan Ibu Pejabat
Kuala Lumpur
5. Choong Kon Sim Penolong Kanan Penolong Kanan
Pengarah Kastam Pengarah Kastam
Bahagian Pencegahan Bahagian Perindustrian
Selangor Selangor
6. Bani bin Roslan Penolong Kanan Penolong Kanan
Pengarah Kastam Pengarah Kastam
Cawangan Import/Eksport Bahagian Cukai Dalaman
lbu Pejabat Selangor
7. Othman bin Ibrahim Penolong Kanan Penolong Kanan
Pengarah Kastam Pengarah Kastam
Cawangan Zon Bebas Bahagian Pencegahan
Dan Kawalan GPB Selangor
Ibu Pejabat
8. Ghazali bin Osman Penolong Kanan Penolong Kanan
Pengarah Kastam Pengarah Kastam
Miri Sg. Petani
Sarawak Kedah
9. Yeap Hock Sun Penolong Kanan Penolong Kanan
Pengarah Kastam Pengarah Kastam
Cawangan Perolehan Bahagian Pemeriksaan
Ibu Pejabat Akaun
Kota Kinabalu
Sabah
10. Mahyuddin bin Mahmud

Penolong Kanan
Pengarah Kastam
Import/Eksport
Pulau Pinang

Penolong Kanan
Pengarah Kastam
Wil. Persekutuan
Labuan,

Sabah
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11.

Ajip bin Busro

Penolong Kanan
Pengarah Kastam
Cawangan Perjawatan
lbu Pejabat

CUSTOMS DEPARTMENT

Penclong Kanan

Pengarah Kastam

Cawangan Pungutan dan Tuntutan
Ibu Pejabat

12.

Norhaini bt. Sapian

Penolong Kanan
Pengarah Kastam
Sg. Petani

Kedah

Penolong Kanan
Pengarah Kastam
Bahagian Pencegahan
(Risikan)

Pulau Pinang

13.

Ahmad Zakaria bin Yob

Penolong Kanan
Pengarah Kastam
Import/Eksport
Kuching

Sarawak

Penolong Kanan
Pengarah Kastam
Import/Eksport
Pulau Pinang

14.

Zainal bin Rajan

Penolong Kanan
Pengarah Kastam
Wil. Persekutuan
Labuan,

Sabah

Penolong Kanan
Pengarah Kastam
Sandakan

Sabah

15.

Abd. Rashid bin Palil

Penolong Pengarah
Kastam
Import/Eksport
Selangor

Penoclong Kanan
Pengarah Kastam
Cawangan Perjawatan
Ibu Pejabat

16.

Baharuddin bin Md. Yusof

Penolong Pengarah
Kastam

Bahagian Pencegahan
Ibu Pejabat

Penolong Kanan
Pengarah Kastam
Bahagian Pencegahan
(Risikan)

Johor Bahru

17.

Md. Salleh bin Said

Penolong Pengarah
Kastam

Bahagian Cukai Dalaman
Selangor

Penolong Kanan
Pengarah Kastam
Cawangan Import/Eksport
Ibu Pejabat

18.

Salahuddin bin Ab. Rahman

Penolong Pengarah
Kastam
AKMAL
Melaka

Penolong Kanan

Pengarah Kastam
Import/Eksport dan Perindustrian
Kota Kinabalu

Sabah

7O,

Ahmalu Rajah a/l Rajagopal

Penolong Pengarah
Kastam

Cawangan Zon Bebas
Dan Kawalan GPB
Ibu Pejabat

Penolong Kanan
Pengarah Kastam
Cawangan Zon Bebas
Dan Kawalan GPB
Ibu Pejabat

20.

Nor Pipah bt. Ayob

Penolong Pengarah

Kastam

Cukai Dalaman
(Penguatkuasaan Perlesenan)
Johor Bahru

Penolong Kanan

Pengarah Kastam

Unit Khas Cukai Jualan dan Perkhidmatan
Ibu Pejabat

21.

Patimah bt. Kamari

Penolong Pengarah
Kastam

Bahagian Cukai Dalaman
Cukai Jualan

Ibu Pejabat

Penolong Kanan
Pengarah Kastam
LTASAAS
Subang

22,

Abd. Rahman bin Nordin

Penolong Pengarah
Kastam
Cawangan Pengurusan

Penumpang dan Penggundangan

lbu Pejabat

Penolong Kanan
Pengarah Kastam
Miri

Sarawak

23.

Noor Farid bin Mohd. Yusof

Penolong Penguasa
Kastam

Pelabuhan Klang
Selangor

Penolong Penguasa
Kastam
Pulau Pinang

- 24,

Nordin bin Mat

Penolong Penguasa
Kastam
Pulau Pinang

Penolong Penguasa
Kastam

Padang Besar
Perlis
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25.

Jusoh bin Abdullah

Penolong Penguasa
Kastam
Pulau Pinang

CUSTOMS DEPARTMENT

Penolong Penguasa
Kastam

Padang Besar
Perlis

26.

Mohamad bin Latif

Penolong Penguasa
Kastam

Alor Setar

Kedah

Penolong Penguasa
Kastam

Pengkalan Kubor
Kelantan

27.

Zamhuri bin Mohd. Hussin

Penolong Penguasa
Kastam

Wil. Persekutuan
Kuala Lumpur

Penolong Penguasa
Kastam

Kangar

Perlis

28.

Othman bin Satir

Penolong Penguasa
Kastam

Johor Bahru

Johor

Penolong Penguasa
Kastam

Rantau Panjang
Kelantan

29.

Rokiah binti Ibrahim

Penolong Penguasa
Kastam

Wil. Persekutuan
Kuala Lumpur

Penolong Penguasa
Kastam

Wil. Persekutuan
Kuala Lumpur

30.

Asman binti Sudin

Penolong Penguasa
Kastam

Kuala Perlis

Perlis

Penolong Penguasa
Kastam

Kuala Perlis

Perlis

31.

Ruben Saktiraj Murthy

Penoclong Penguasa
Kastam

Wil. Persekutuan
Kuala Lumpur

Penolong Penguasa
Kastam

Kulim

Kedah

32.

Vasantha Kumary a/p S. Velliah

Penolong Penguasa
Kastam

Ipoh

Perak

Penolong Penguasa
Kastam

Ipoh

Perak

3s.

Bong Sian Tin

Penolong Penguasa
Kastam

Kuching

Sarawak

Penolong Penguasa
Kastam

Kuching

Sarawak

34.

Ganesan a/l Khotendapani

Penolong Penguasa
Kastam

Cawangan Pungutan
Dan Tuntutan

Ibu Pejabat

Penolong Penguasa
Kastam

Padang besar
Perlis

35.

Hazizah binti Marzuki

Penolong Penguasa
Kastam

Cawangan Pungutan
Dan Tuntutan

Ibu Pejabat

Penolong Penguasa
Kastam

Pelabuhan Klang
Selangor

36.

Khairudin bin Suyono

Penolong Penguasa
Kastam

Pelabuhan Klang
Selangor

Penolong Penguasa
Kastam

Ipoh

Perak

37.

Noruddin bin Yaacob

Penolong Penguasa
Kastam

Wil. Persekutuan
Kuala Lumpur

Penolong Penguasa
Kastam

Pelabuhan Klang
Selangor

38.

Rosmina binti Omar

Penolong Penguasa
Kastam

Pelabuhan Klang
Selangor

Penolong Penguasa
Kastam

Pelabuhan Klang
Selangor

o

39.

Syed Zamzuri bin Syed Mohamad

Penolong Penguasa
Kastam

Pelabuhan Klang
Selangor

Penolong Penguasa
Kastam
Pulau Pinang
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Peng Siau Hua

Penolong Penguasa
Kastam

Johor Bahru

Johor

Penolong Penguasa
Kastam

Johor Bahru

Johor

Abdul Khalim bin Bawok

Penolong Penguasa
Kastam

Wil. Persekutuan
Kuala Lumpur

Penolong Penguasa
Kastam

Wil. Persekutuan
Kuala Lumpur

Abdul Khalek bin Haji Hashim

Penolong Penguasa
Kastam

Johor Bahru

Johor

Penolong Penguasa
Kastam

Alor Setar

Kedah

Harith bin Raim

Penolong Penguasa
Kastam

Kota Kinabalu
Sabah

Penolong Penguasa
Kastam

Bukit Kayu Hitam
Kedah

(with effect from 15 January 1997 unless otherwise stated)

Nama

Dari

Ke

Fauziah bt. Abu Zarim

Penguasa Kastam
Pulau Pinang

Penguasa Kastam
Wil. Persekutuan
Kuala Lumpur

Roszita bt. Dim

Penguasa Kastam
Wil. Persekutuan
Kuala Lumpur

Penguasa Kastam
Melaka

Ong Bak Hin

Penguasa Kastam
Pulau Pinang

Penguasa Kastam
Melaka

Md. Zain bin Awang

Penguasa Kastam
Melaka

Penguasa Kastam
Pulau Pinang

Junaidah bt. Abdullah

Penguasa Kastam
Melaka

Penguasa Kastam
Wil. Persekutuan
Kuala Lumpur
(w.e.f 6 Jan 1997)

Zainah binti Ab. Kamat

Penguasa Kastam
Melaka

Penguasa Kastam
Wil. Persekutuan
Kuala Lumpur

Syed Esa bin Syed A. Rahman

Penguasa Kastam
Wil. Persekutuan
Kuala Lumpur

Penguasa Kastam
Pulau Pinang

Rosland Pang Onn Gee

Penguasa Kastam
Caw. Cukai Jualan

" Ibu Pejabat

Penguasa Kastam
Pelabuhan Klang
Selangor

Jamal bin Paiman

Penguasa Kastam
Pelabuhan Klang
Selangor

Penguasa Kastam
Kuching
Sarawak

Misbahudin bin Parmin

Penguasa Kastam
Ipoh
Perak

Penguasa Kastam
Kuching
Sarawak

Mohd. Shahar bin Mohd Khalil

Penguasa Kastam
Ipoh
Perak

Penguasa Kastam
Telok Intan
Perak

Jeffri bin Abd. Rahman

Penguasa Kastam
Teluk Intan
Perak

Penguasa Kastam
(Pencegah)

Teluk Intan

Perak

Mohd. Ismail bin Sopardi

Penguasa Kastam
(Pencegah)

Teluk Intan

Perak

Penguasa Kastam
Ipoh
Perak
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14. Siti Zauyah bt. Syed Abd. Bakar Penolong Penguasa
Kastam
Wil. Persekutuan

Kuala Lumpur

Penolong Penguasa
Kastam

Pelabuhan Klang
Selangor

15. Hazizah bt. Marzuki Penolong Penguasa
Kastam

Caw. Pungutan dan
Tuntutan

Ibu Pejabat

Penolong Penguasa
Kastam

Wil. Persekutuan
Kuala Lumpur

16. Fauziah Begum bt. Mohideen
Batcha

Penolong Penguasa
Kastam

Wil. Persekutuan
Kuala Lumpur

Penolong Penguasa
Kastam

Seremban

Negeri Sembilan

17. Nasaruddin bin Othman Penolong Penguasa
Kastam
Johor Bahru

Johor

Penolong Penguasa
Kastam

Caw. Pungutan dan
Tuntutan

Ibu Pejabat

18. Santhana Das a/l Sinnappan Penolong Penguasa
Kastam

Melaka

Penolong Penguasa
Kastam

Ipoh

Perak

19. Faridah bt. Wasli Penolong Penguasa
Kastam
Kota Kinabalu

Sabah

Penolong Penguasa
Kastam

Kuching

Sarawak

20. Ruslan bin Saidon Penolong Penguasa

Penolong Penguasa

Kastam Kastam
Kuching Pulau Pinang
Sarawak

NOTICE

The following has been issued by the
The Secretary of the Tax Analysis Division, Ministry of Finance

Extension of the Provision of 'Tax Sparing Credit'
Under The Double Taxation Agreement Between Malaysian and Japan

The Double Taxation Agreement (DTA) between Malaysia and Japan was signed in
January 1970. The DTA provides tax benefits to residents of both countries. Under Article
XVIIl of the Agreement, tax sparing credit is available to Japanese investors enjoying tax
incentives in Malaysia. The provision for tax sparing credit under the DTA is for a limited
period. Both the Malaysian and the Japanese Governments have agreed to extend the
said period, which expired in the year of assessment 1996, for another two years up to
the year of assessment 1998.

Tax sparing credit is available to the residents of Japan in respect of the following
incentives under the Promotion of Investments Act 1986 (Act 327):

(i) Sections 22 and 23 - relating to exemption from income tax of the income of a pioneer
company and the dividends aftributable to that exempt income:

(i) Sections29,29A, 298, 29C, 29D, 29E, 29F, 29G and 29H - relating to exemption from
income tax of income equivalent to the investment tax allowance of a company and
the dividends attributable to such exempt income;

(iii) Section 45 (only to the extent that the provisions of the Investment Incentives Act 1958
(Act13) referred to therein are relevant to exemption from income tax under section
21, section 22, and section 26 - relating to the transitional measures concerning
exemption from income tax granted in accordance with the provisions of Investment
Incentives Act 1968

Finance Act 1997

The Finance Act 1997 has become |
law, having received the Royal
Assent on 6 February 1997 and been
gazetted on 6 March 1997. There are
no changes of any consequence from
the provisions of the Finance Bill. We
would like to point out that the
Budget 1997 article which appeared
in the December 1996 issue of the |
TAX NASIONAL on

Deduction For Own Medical Costs
(Page 3)

The sentence:

“Where, in the case of a married
couple, both are eligible to claim, the
total deduction cannot exceed
RM5,000.00”

to be replaced with:

“In the case of the married couple,
both are eligible to claim. However,
where the wife has no total income,
the total deduction shall not exceed
RM5,000.00.”
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Welzysian Institute Of Taxation

Introduction

The objective of the survey is to examine
the professional development needs of
firms that offer tax services in relation to
theroles of the MIT in meeting these needs.
The views pertaining to the professional
development needs of firms that offer tax
services were obtained through a ques-
Honnaire survey. Only one set of ques-
fdonnaire was mailed to each firm, and
was addressed to a senior executive or
senior partner. He/she was requested to
respond to the questionnaire on behalf of
his/her firm.

RESULTS

The responding firms

A total of 84 usable questionnaires were
received, representing about 10% of the
guestionnaires distributed. Besides offer-
ing tax services, most of these firms also
offered a combination of accounting, au-
diting, management consultancy and com-
pany secretarial services [see Table 1]. The
other services offered include company
insolvency matters, liquidation, receiver-
ship, corporate recovery, computer risk
management, software implementation
and information technology services.

TABLE 1:
SERVICES OFFERED BY FIRMS

Services Offered Firms Offering
The Services
N(%)
| Tax Services 84(100%)
Accounting Services 73(86.9%)
Auditing Services 81(96.4%)
Company Secretarial
Services 61(72.6%)
Management
Consultancy Services 48(57.1%)
Other Services 7(8.3%)

FROFESSIONAL DEVELOPMENT

Umn the scale of 1 to 5, (where 1 = definitely
wes; 2 = probably yes; 3 = not sure;
4 =probably notand 5 = definitely not) the
pondents were requested to express
/her views as to whether certain at-
‘mbutes were considered effective in en-
‘fancing the professional knowledge and
slills of a tax practitioner [see Table 2].

The results revealed that of the five at-

1 I institute’s news

tributes, practical training / experience was
considered as the most effective in en-
hancing one’s professional knowledgeand
skills, followed by reading the latest au-
thoritative publications, attending semi-
nars/talks on taxation and in-house train-
ing. Attending the National Tax Confer-
ence was considered as the least effective
attribute.

TABLE 2:

A SURVEY ON THE PROFESSIONAL NEEDS
OF FIRMS THAT OFFER TAX SERVICES

ducted in-house tax training programmes
for their staff. Out of those firms that had
in-house training programmes, on aver-
age, over thelast three years, the staff of 25
(29.7%) of these firms attended talks/semi-
nars on taxation organised by MIA and/
or MIT, while the staff of 12 (14.3%) of
these firms also attended similar talks/
seminars not organised by MIA and/or

EFECTIVE PROFESSIONAL DEVELOPMENT

DY PY NS PN | DN
n(%) | n(%) | n(%) | n(%) | n(%)

1 Attending the National Tax Conference
would be effective in enhancing the
professional knowledge & skills of a
tax practitioner

12 37 22 10 3
(14.3%) | (44.0%) | (26.2%) |(11.9%)|(3.6%)

2 Attending in-house training courses

42 30 ) 2 1

enhancing the professional knowledge &
skills of a tax practitioner

would be effective in enhancing the (50.0%) [ (35.7%) [ (10.7%) | (2.4%) |(1.2%)
professional knowledge & skills of a
tax practitioner

3 Attending seminars/talks on Taxation 37 41 51 0 1
would be effective in enhancing the (44.0%) | (48.8%) | (6.0%) (1.2%)
professional knowledge & skills of a
tax practitioner

4 Practical training/experience acquired 62 18 3 0 1
in the course of duty would be effective (73.8%) [ (21.4%) | (3.6%) (1.2%)
in enhancing the professional knowledge
& skills of a tax practitioner

5 Reading the latest authoritative 49 25 8 1 1
publications would be effective in (58.3%) [(29.8%) | (9.5%) |(1.2%) |(1.2%)

L DY=Definitely yes; PY=Probably yes; NS=Not Sure; PN=Probably Not; ND=Definite not I

TALKS & SEMINARS ON TAXATION

In terms of attending talks/seminars
organised by MIA and/or MIT, on aver-
age, over the last three years, 12 (14.3%) of
the firms revealed that their staff never
attended any, while some of the staff of 34
(40.5%) of the firms attended once a year
and that of 26 (31.0%) of the firms at-
tended twice a year. As for talks/semi-
nars not organised by MIA and/or MIT,
on average, over the last three years, 44
firms (52.4%) disclosed that their staff
never attended any, while for 34 firms
(40.5%), some of their staff attended only
once a year [see Table 3].

IN-HOUSE TAX TRAINING
PROGRAMMES

Of the 84 responding firms, only 27 con-

MIT. On the other hand, out of those firms
that did not have in-house training pro-
grammes, on average, over the last three

Iyears, thestaffof47(56.0%) firms attended

talks/seminars on taxation organised by
MIA and/or MIT, while the staff of 28
(34.4%) also attended similar talks/semi-
nars not organised by MIA and/or MIT
[see Table 4].

ROLES OF FIRMS & PROFESSIONAL
BODIES

On a scale of 1 to 5 (where 1 = definitely
ves; 2 = probably yes; 3 = not suse; 4 =
probably not; 5 = definitely not) each re-
spondent was requested to indicate
whether his/her firm would send its staff
to talks/seminars, courses or conferences
on taxation and whether the talks/semi-
nars organised by MIA and/or MIT were
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A SURVEY ON THE
PROFESSIONAL NEEDS
OF FIRMS THAT OFFER
TAX SERVICES
TABLE 3:
STAFF ATTENDING TALKS/SEMINARS
FIRMS WHOSE STAFF FIRMS WHOSE STAFF
AVERAGE FREQUENCY OF ATTENDED TALKS/SEMINARS | ATTENDED TALKS/SEMINARS
ATTENDANCE OVER THE ON TAXATION ORGANISED | ON TAXATION NOT ORGANISED
LAST THREE YEARS BY MIA AND/OR MIT BY MIA AND/OR MIT
N(%) N(%)
Never 12(14.3%) 44(52.4%)
Once A Year 34(40.5%) 34(40.5%)
Twice A Year 26(31.0%) 2(2.4%)
Three Times A Year 7(8.3%) 2(2.4%)
More Than 3 Times A Year 5(6.0%) 2(2.4%)
) 84(100%) 84(100%)
TABLE 4:
IN-HOUSE TRAINING & STAFF ATTENDING TALKS/SEMINARS
FIRMS WHOSE STAFF ATTENDED | FIRMS WHOSE STAFF ATTENDED
TALKS/SEMINARS ORGANISED | TALKS/SEMINARS NOT ORGANISED
BY MIA AND/OR MIT BY MIA AND/OR MIT
NEVER ATTENDED NEVER NEVER
ATTENDED ATTENDED
Firms Conducting Yes 2(2.4%) 25(29.7%) 15(17.8%) 12(14.3%)
In-House Tax
Training " No 10(11.9%) 47(56.0%) 29(34.5%) 28(34.4%)
Programmes?
12(14.3%) 72(85.7%) 44(52.3%) 40(48.7%)
TABLE 5:

FIRMS SENDING STAFF TO TALKS, SEMINARS & CONFERENCES

DY PY NS PN | DN
n(%) | n(%) | n(%) | n(%) | n(%)

1 Would your firm send professional 33 44 3 3 1
tax staff to talks/seminars on Taxation (39.3%)| (52.4%) | (3.6%) |(3.6%) |(1.2%)
that may be organised by MIA and/or MIT

2 Would your firm send professional tax 15 31 19 13 6
staff to talks/seminars that may be (17.9%) | (36.9%) | (22.6%) |(15.5%) | (7.1%)
organised by organisations other than
MIA and/or MIT?

3 Would your firm send professional tax 24 38 10 10 2
staff to attend basic taxation courses (28.6%) | (45.2%) | (11.9%) |(11.9%)|(2.4%)
organised by MIA and/or MIT?

4  Would your firm send professional tax 5 29 26 20 4
staff to the National Tax Conference (6.0%) | (34.5%) | (31.0%) |(23.8%)| (4.8%)

organised by MIT?

DY=Definitely yes; PY=Probably yes; NS=Not Sure; PN=Probably Not; ND=Definite not —|

useful in meeting his/her firm’s professional development needs.

There isa very strong possibility that most of the responding firms would send their staff
to talks/seminars on taxation and basic taxation courses that may be organised by MIA
and/or MIT. However, thereis onlya slight possibility that these firms would send their

staff to talks/seminars not organised by
the two professional bodies or to the Na-
tional Tax Conference [see Table 5]. In
fact, over the last three years only 13.1% of
the firms disclosed that their staff have
attended the National Tax Conference.

Themajority (76.2%) of the firms expressed
positively that talks /seminars on taxation
organised by MIA and/or MIT have been
useful in meeting their needs. Except for
the National Tax Conference, this survey
revealed that courses, talks and seminars
on taxation have met the professional de-
velopment needs of the firms. The major-
ity of the firms also felt that MIA and /os
MIT should continue to organise talks/
seminars that meet the needs of firms, and
that such talks/seminars should alse
complement in-house training (if any) of
firms [see Table 6].

MITPROFESSIONALEXAMINATION

Although the examination is relatively
new, 70 (83.4%) out of the 84 firms were
aware of the examination, but only 23
(27.4%) of these firms were aware of the
examination syllabus. There is a vers
strong possibility that most of the firms
would employ, upgrade or promote staff
who have passed the examination, and
encourage and sponsor staff to sit for the
examination [see Table 7].

In fact, of the firms that were not aware of
the MIT examination, about three quarter
of them indicated a strong possibility of
upgrading or promoting staff who have
passed the examination, and that they
would encourage and sponsor their staff
to sit for the examination.

CONCLUSION

This survey revealed that the majority of
the firms felt that MIA and /or MIT should
conduct talks/seminars on taxation that
can complement in-house training
programmes (if any) and that can meet the
professional development needs of firms.
The majority of these firms are also pre-
pared tosend their staff to courses, talks or
seminars on taxation, but not to the Na-
tional Tax Conference. In fact, staff of
most firms also attended talks/seminars
on taxation, especially those organised by
the MIA and / or MIT, but not the National
Tax Conference. Most of the firms are
prepared to give positive recognition and
support to the MIT Professional Examina-
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TABLE 6:
TALKS, SEMINARS & COURSES ORGANISED BY MIA/MIT

A SURVEY ON THE
PROFESSIONAL NEEDS
OF FIRMS THAT OFFER
TAX SERVICES

useful in meeting the needs of your firm?

DY PY NS PN DN
n(%) n(%) n(%) | n(%) | n(%)

1. Should MIA and/or MIT organise talks/ 63 15 5 0 1
seminars on Taxation that meet the (75.0%) | (17.9%) | (8.0%) (1.2%)
needs of your firm?

2 Should MIA and/or MIT organise talks/ 47 18 12 5 2
seminars on Taxation that can (56.0%) | (21.4%) | (14.3%) | (6.0%) | (2.4%)
complement the in-house training
(if any) of your firm?

3  Were the talks/seminars on Taxation 29 35 16 3 1
organised by MIA and/or MIT to date (34.5%) | (41.7%) | (19.0%) | (3.6%) | (1.2%)

I

DY=Definitely yes; PY=Prabably yes; NS=Not Sure; PN=Probably Not; ND=Definite not —|

TABLE 7:
RESPONSES ON THE MIT EXAMINATION

Examination?

DY PY NS PN DN
n(%) | n(%) n(%) | n(%) | n(%)
1 Would your firm employ those who have 40 35 ¥ 1 1
passed the MIT Professional Examination? | (47.6%) | (41.7%) | (8.3%) | (1.2%) |(1.2%)
2 Would your firm encourage staff to sit for 45 32 7 1 i
the MIT Professional Examination? (53.5%) | (38.1%) | (6.0%) | (1.2%) |(1.2%)
3  Would your firm sponsor staff to sit for 27 3a 13 5 0
the MIT Professional Examination? (32.1%) | (46.4%) | (15.5%) | (6.0%)
4 Would your firm upgrade or promote staff 49 30 3 1 1
who have passed the MIT Professional (58.3%) | (35.7%) | (3.6%) | (1.2%) |(1.2%)

DY=Definitely yes; PY=Probably yes; NS=Not Sure; PN=Probably Not; ND=Definite not

tion based on their readiness to employ
and upgrade those who passed the exami-
nation and their willingness to encourage
and sponsor their staff to sit for the exami-
nation.

* The Malaysian Institute of Taxation would
like to thank all those who have responded to
our survey on the professional needs of mern-
bers and firms. Your views on the issiues
raised have definitely helped the Institute to
draw up plans and strategies to meet your
needs. The report on the survey pertaining
to the professional needs of members will be
published in the wnext issue of the Tax
Nasional.

The Institute would also like to thank Mr Ho
Juan Keng and Ms Loo Ern Chen, who are
both lecturers at the School of Accountancy,
Institut Technologi MARA (ITM) for their
assistance in conducting the survey for the
Institute.

SRS

Q U o T E

‘If there 18
no wind,
Row.’

| Latin Proverb

The Council of the Malaysian Institute of Taxafion
wishes all Buddhist readers

“Selamat Hari Wesak”
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VISIT TO MOF

On 31 January 1997, a delegation led by the
Institute’s President, En Ahmad Mustapha
Ghazali paid a courtesy call to Y Bhg Dato’
Iskandar Dzarkunain Badarudin at his office.
The visit which was organised by the Govern-
ment Affairs Committee, was also attended by
Vice President, Mr Chow Kee Kan, Chairperson
of the Government Affairs Committee, Ms Teh
Siew Lin and Council member Mr Harpal Singh
Dhillon. The delegation was also met by Y Bhg
Dato’ Iskandar’s senior officers, Pn Kamariyah
Hussain, Tn Hj Ithnin b. Hj Hassan, En G.
Parameswaran, En Awang b. Che Saman, En
Khazalib. Hj Ahmad and Pn. Kamariah Ahmad.

Thehighly interactive meeting was littered with
anecdotes of tax issues faced by tax payers and
the profession. A discussion on articles in the
December 1996 issue of the Tax Nasional also
contributed toan interesting meeting. MrHarpal
Singh Dhillon, who is also the Chairman of the
Editorialand Research Committee informed that
the Ministry could send circulars to Institute
whenever they need to inform members on any
issues.

President, En. Ahmad Mustapha Ghazali (left) presenting a momento to
Y. Bhg. Dato' Iskandar Dzarkurnain Badarudin.

The meeting also gave an opportunity for the
delegation to highlight the activities of the Insti-
tute which included participation at various
government organised events. The delegation
also touched on the subject of recognition of the
Institute as the national tax body.

Atthe end of the visit which lasted more than an
hour, a plaque representing the Institute’s logo
was presented to Y Bhg Dato’ Iskandar.

One for the album ... Ms Teh Siew Lin, Mr Chow Kee Kan, En. Ahmad Mustapha
Ghazali, Mr Harpal Singh Dhillon, Y. Bhg Dato’ Iskandar Dzarkurnain Badarudin
(from left to right)

. o _ , |

“The art of taxation consist in so plucking the goose as to obtain the

| largest possible amount of feathers with the smallest possible
amount of hissing.’

Jean Baptiste Colbert
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On 2 January 1997, Mr Tony
Seah, a Council Member of the
Institute, visited the Chartered
Institute of Taxation (CIOT), a
senior professional body in the
United Kingdom which is con-
cerned solely with all aspects of
taxation. He was received by
Mr Robert A Dommet who is
the Secretary-General to the
CIOT, UK.

During this meeting,
many areas were looked into
especially areas in which both

INSTITUTE’S NEWS

the Institutes can work together
for the betterment of the tax
profession. Mr Tony Seah was
briefed on the structure of the
CIOT and was impressed on
the interest shown by the CIOT
on the activities of MIT and
their willingness to assist MIT
in promoting the AOTCA Con-
ference which is to be held in
Kuala Lumpur next year.

On the following day, Mr
Tony Seah met with Mr Robert
Maas of the Institute of Indirect

Visit To The Chartered Institute Of Taxation &
The Institute Of Indirect Taxation

Taxation. This is a small body,
which comprises mainly cus-
toms practitioners. Since its for-
mation, this Institute has be-
come a consultative group on
indirect taxation and is in-
volved in fiscal matters beyond
VAT.

Through these meetings,
the Institute was able to share
ideas and form better coopera-

tion with both the overseas
bodies.

L&l

The Consortium of Australian Tax
Schools (CATS) was established by
the University of Sydney, the Univer-
sity of Melbourne, the Queensland

Taxation Institute of Australia to pro-
vide high level education in taxation
to Australia and the Asia Pacific, es-
pecially at the postgraduate level.

Its associate director, Mr Nick
Petroulias who visited the Institute on
21 January 1997, informed the Insti-
“ute on the consortium’s intention to
conduct international and compara-
five tax courses in Kuala Lumpur
which will lead to a degree of Masters
of International Taxation from the Uni-
wversity of Sydney.

The Institute was represented by the
Deputy President & Chairman of the
‘Education and Training Committee,
Mr Michael Loh, Vice President &
Chairman of the Examination Com-
mittee, Mr Chow Kee Kan, Council
\ember Mr Veerinderjeet Singh and
AMr Ho Juan Keng , a lecturer from
MARA Institute of Technology.

University of Technology and the

The MIT representatives were briefed
on the courses being offered through
the consortium as well as their teach-
ing methods and the level of the
programmes being offered which
ranges from a Master of International
Taxation to postgraduate Diplomas
and Certificates of Taxation. Aninter-
esting feature of the programmes is
the possibility of studying the taxa-
tion systems of other countries, which
could include studying the subject in
that particular country. For example,
the consortium expressed its interest
to have students from University of
Sydney coming to Malaysia to study
the taxation system of this country.

Mr Chow and Mr Veerinderjeet, in
turn briefed Mr Petroulias on the pro-
fessional examination of the Institute.
Mr Loh and Mr Ho, members of the
Institute’s Education & Training Com-
mittee informed Mr Petroulias on
courses and seminars currently con-
ducted as well as being planned for
members.

Consortium Of Auatralian Tax Schools -
Postgradute Tax Studies

The group discussed the possibilities
of fitting the courses offered by the
consortium with the professional ex-
amination of the Institute. This could
take the form of exemptions from the
consortium’s programmes. Therefore,
it will make it possible for students of
the MIT Examination to not only gain
a local qualification but also an over-
seas qualification, if he plans to fur-
ther his studies. The post graduate
programmes offered by the consor-
tium may also be of interest to middle
and senior tax personnel. The consor-
tium intends to structure courses in a
short intensive format that will be
most suitable to the working profes-
sional.

The meeting which lasted for almost
1"hours ended with a proposal to run
the first of such programme some-
time in Mid January 1998 to deter-
mine the interest of the Malaysian tax
profession  regarding  such
programmes. The consortium hopes
to get the Institute and its members
support in making the programme a
success. 250
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IDENTIFYING THE PERSON

As we saw in the earlier article in
this series (September 1996), we
need to identify with certainty four
elements (who, what, where and
when) before we can apply the rules
of income tax to a particular situa-
tion. First, we must focus our atten-
tion on a particular person and that
personmay be anindividual, a com-
pany or a body of persons. But this
is not sufficient. In every case, we
need to know whether the person is
resident in Malaysia or not.

Categorising the person as resident
or non-resident is important for
severalreasons. For example, a non-
resident is subject to tax at special
rates on certain types of income
derived, or deemed to be derived,
from Malaysia (e.g. interest and roy-
alties): a resident individual is en-
titled to use the personal deduc-
tions and the reduced rates of in-
come tax but, except in special cir-
cumstances, a non-resident is not;
a resident individual is liable to tax
on overseas income when it is re-
ceived in Malaysia whereas a non-
resident is not.

THE RULES OF RESIDENCE

For an individual, the question of
whether he is a resident or not is
determined by applying the rules
contained in the Income Tax Act
1967 (“the Act”) although, in some
cases, the outcome may be affected
by the provisions of a double taxa-
tion agreement as we shall see later.
Tax residence has little to do with a
person’s status as a citizen or per-
manent resident of Malaysia, which
are matters to be decided sepa-
rately by the Department of Immi-
gration.

Prepared by:

Unlike some countries which have
different categories of residence such
as ordinary residence or permanent
residence, Malaysia uses only two
descriptions, either resident or not
resident. Furthermore, the ques-
tion of tax domicile is not relevant
for Malaysian income tax purposes.

Residence is decided for a basis
year for a year of assessment and
there is no provision for splitting the
basis year into resident and non-
resident portions.

There are two sets of rules, those
contained in section 7 which apply
to individuals, and those contained
in section 8 which apply to compa-
nies, bodies of persons and Hindu
joint families. At this stage, we shall
be considering the rules relating to
individuals. Residence of compa-
nies will be dealt with in a later
article.

APPLICATION TO INDIVIDUALS

For an individual, it is necessary to
look at each of the four rules con-
tained in section 7, the first three of
which are expressed in terms of the
number of days of presence in Ma-
laysia. As “Malaysia “ is defined for
the purposes of income tax, there is
no room for uncertainty as to
whether a person is inside or out-
side. Malaysia includes the territo-
ries of the Federation of Malaysia
(including Labuan), the territorial
waters and the designated zone of
exploration and exploitation.

Every day on which a person is
present in Malaysia for a part or
parts counts as a day of presence.
This means that if you catch the
early morning flight to Singapore on

RESIDENCE AND
NON-RESIDENCE -
INDIVIDUALS

Richard Thornton

Monday and return on the last flight
on Tuesday, you never left Malay
sial.

Before looking in detail at the thres
quantitative rules, it is worth not-
ing the fourth rule under which axn
individual can be treated as being
resident in Malaysia even though
he never set foot in Malaysia during
aparticularyear. This applies whexs
the individual has been residemn:
(under any of the four rules) in four
out of five consecutive basis years,
being the first three of those year:
and the last one. In that case, he &
treated as being resident in ths
fourth year.

EXAMPLE 1

An individual was resident in |
Malaysia in 1989, 1990, 1991
and 1993 but he never set foot
in Malaysia in 1992. He is
deemed to be resident in Malay-
sia in 1992.

After that, he was resident by |
being present in Malaysia in
1994 and 1996, but he never set
foot in Malaysia in 1995. Be-
cause he was deemed to be resi-
dent in 1992, and was resident
in 1993, 1994 and 1996, he is
deemed to be resident in 1995

]me i

also.

PRESENT IN MALAYSIA

For most people, it is not necessary
to look beyond the first rule. If.
during a basis period for a year of
assessment, you are in Malaysia for
182 days or more, you are resident.
These days might be in one con-
tinuous period or split into different
periods. Even one day counts.
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EXAMPLE 2

An Malaysian individual, who
had been present in Malaysia all
of his life, was seconded to work
in Hong Kong and left Malaysia
on 28th June 1996. At that point
he had been in Malaysia for 180
days during 1996. He returned
for a family funeral on 1st De-
cember 1996 and left again on
2nd December 1996.

He will be resident in Malaysia
in 1996 under the first rule (180
days plus 2 days).

Under the second rule, an indi-
vidual can be resident even though
he is in Malaysia in a basis year for
less than 182 days. This applies
where he is present for a period of
less than 182 days (the short pe-
riod) but that period is linked by or
20 a (long) period of presence in the
previous or the following basis year.
elong period will be a continuous
period of at least 182 days.

e second rule is not concerned
with the total number of days of
presence in a basis year, only with
ihe length of the linked short and
long periods.

four rules must be looked at. Ifa
person is found to be resident un-
ler any one of them, then he is
=sident. In fact , the individual in
ple 2 would have been resi-
“ent in Malaysia in 1996 under the

econd rule even if he had not come
sack for the funeral because his
- =hort period in 1996 was linked by
ir to his longer period in 1995.

The long period must be a continu-
us period. Any absence from Ma-
lzvsia would be sufficient to break
e continuity but, for this purpose,
e following periods of temporary

nsence are treated as being part of
long period:

connected with his service in Malaysia owing to service matters or
attending conferences or seminars or study abroad

owing toill-health involving himself or a member of his immediate family
social visits not exceeding fourteen days in aggregate

EXAMPLE 3

A foreign individual who had never been to Malaysia before arrived on
1st October 1995 to take up employment. He stayed in Malaysia until
1st April 1996, when he left to attend a conference in America,
returning to Malaysia on 15th April 1996. He left Malaysia again on 1st
May 1996 to accompany his wife for medical treatment in Singapore,
returning on 7th May 1996. On 20th May 1996. he left Malaysia once
again to pay a visit to his home country returning on 15th June 1996
and did not leave again until 30th December 1996, when he left for a
holiday overseas returning on 8th January 1997. On 31st March 1997,
he left Malaysia without retuniing.

periods of presence days total in the year residence status
1995 1/10/951t031/12/95 92 92 not resident
1996 1/1/96 to 1/4/96 92

15/4/96 to 1/5/96 17

7/5/96 to 20/5/96 14

15/6/96 to 30/12/96 199 222 resident
1997 8/1/97 to 31/3/97 83 83 not resident

For 1996, but not for 1995 and 1997, the individual is resident under
the first rule.

Looking at the second rule, his (short) period of presence in 1995 is less
than 182 days but it is linked to a (longer) continuous period in 1996.
This longer period is not broken by the trip to America to attend the
conference or by the trip to Singapore due to his wife’s illness. However,
it is broken by the visit to his home country which exceeded the
maximum time of 14 days. Consequently, the long continuous period
is only 162 days and he will not be resident for 1995.

For 1997, there is again a short period of presence but this period is not
linked to the long continuous period of 199 days in 1996, because the
link has been broken. Therefore, the individual will not be resident in
1997.

The third rule is again a test of continuity. Where an individual is present
in Malaysia for a period or periods in a basis year amounting to at least 90
days, he will be resident for that year if in any three out of the previous four
years he was either resident within the meaning of any of the four rules or
was in Malaysia for a period or periods in any basis year amounting to at
least 90 days.

The individual in Example 2 would also have been resident in Malaysia in
1996 under this rule, even if he had not come back for the funeral.
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EXAMPLE 4

An individual was resident by being present in Malaysia for every year
up to 1993. In 1994, 1995 and 1996 respectively, he spent 95, 78 and
100 days in Malaysia.

For 1994, he is resident because he spent at least 90 days in Malaysia
and was resident in each of the four previous years.

For 1995, he is not resident under this rule because, although he was
resident in all four of the previous years, he was in Malaysia in 1995 for
less than 90 days. However, in 1996 he is resident under the third rule,
having been resident in three out of the previous four years (1992, 1993
and 1994). This will be sufficient to make him resident for 1995 under
the fourth rule (resident in 1992, 1993, 1994 and 1996).

MARRIED INDIVIDUALS

Husbands and wives are separate persons for the purposes of income tax.
Residence status will be determined for each of them individually. Unless
the wife elects for her total income to be aggregated with that of her
husband, they will be taxed as separate persons. However, a wife who is
non-resident for a basis year may not make the election unless she is a
Malaysian citizen.

DUAL RESIDENCE

Because different countries have different rules to decide on residence, an
individual might find that he is treated as being resident in two countries
at the same time. Malaysia is not particularly concerned about this and will
continue to tax him as a resident according to the law of Malaysia, unless
a double taxation agreement gives him some relief,

In some cases dual residence operates harshly and most of the double
taxation agreements entered into by Malaysia with other countries provide
a ‘tie-breaker’ clause to prevent double taxation resulting from dual
residence,

EXAMPLE 5

An individual is resident in Ma-
laysia and also resident in Aus-
tfralia under Australia’s resi-
dence rules. He has income de-
rived from Malaysia which, in
addition to being taxable in Ma-
laysia, can also be taxed by Aus-
tralia on the basis that he is
resident there.

If, under the tie-breaker clause,
heis found to be resident only in
Malaysia, Australia will forfeit
the right to tax the income. The
converse does not apply. If found
to be resident only in Australia,
Malaysia is not obliged to forfeit
the right to tax income derived
from Malaysia.

Most tie-breaker clauses work on

the basis of applying a number of

successive tests. An inconclusive

answer on one test means moving

on to the next one. In the case of

Australia the tests, in order, are

based on:-

® where does the individual have a
permanent home available to
him?

® where does he have an habitual
abode?

@ with which country are his per-
sonal and economic relations
closer?

When it becomes necessary to ap-
ply the third test, the individual's
citizenship is taken into account.

The Council of the Malaysian Institute of Taxation
wishes all muslim readers

“Selamat Hari Raya Aidil Adha”
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MALAYSIAN INSTITUTE OF TAXATION

RULES AND REGULATIONS (ON PROFESSIONAL CONDUCT AND ETHICS)

These rules and regulations sre made
by the Council of the Malaysian
Institute of Taxation pursuantto Ariicle
22 of its Articles of Association and
shall come into force on 1 September
1995.

Members are reqguired to observe
proper standards of professional
conduct and specifically to refrain from
acts which have been described in
the rules and regulations as
misconduct, which includes, but is
not confined to, any act or default
likely to bring discredit to himself, the
Institute or the taxation profession.

Members who fail to observe such
standards may be required to answer
a complaint before the Investigation
and Disciplinary Committees.

TABLE OF CONTENTS

Fundamental Principles
Professional Independence
Competence and Due Care
Conduct of Practice
Member's Own Tax Affairs
Form of Practice

Descriptions And Designatory
Letters

2. Clients’ Monies
2. Fees
Confidentiality

1. Changes In Professional
Appointments

. Referrals

13. Incapacity Or Death Of A Sole

Proprietor

Acts Discreditable To The

Profession

5. Training and Continuing
Professional Development

b - IS L S L G

‘; CONFIDENTIALITY

10-1

10-2

A member shall treat as confidential any information about a client’s
business affairs acquired in the course of professional work and neither use
nor appear to use that information for his personal advantage or for the
advantage of a third party.

Explanatory Note:-

There are many ways in which a member could, if he were so minded, turn
to his own personal advantage or to the advantage of a third party,
information acquired in the course of his professional duties. A member
should not only refrain from misuse of such information but should also
refrain from acting in such a manner as might make it appear that he has
misused such information.

Notwithstanding paragraph 1, a member may disclose or produce such
information, documents, or records without the consent of his client:-

(a) for the purpose of discharging his duties to his client;

(b) inaccordance with the provisions of any written law or where disclosure
is compelled by process of law;

(c) where disclosure is reasonably necessary to protect the member's

interest.

Explanatory Note:-
(i) In the course of his work a member may find himself faced with
conflicts between his loyalty to his employers or colleagues on the
one hand, and his duties as a member of a profession or as a citizen
onthe otherhand. Whenfaced with conflicta member should make
disclosure only with proper authority or where there is a profes-
sional obligation, a right, a legal requirement or a public duty to
disclose.

(i) Where a member is in doubt as to whether he has a right or duty to
disclose he should, if appropriate, initially discuss the matter fully
within the organisation in which he works. If thatis not appropriate,
or if it fails to resolve his problem, he should take legal advice.

(iii) Ifamemberisinvited to appearin court as a witness against a client
or former client, he should normally refuse until served with a
subpoena or other form of withess summons.

(iv) He mustanswer any questions that are put to him, even though he
may thus disclose information obtained in a confidential capacity
but he may appeal to the Court for guidance on whether he is
obliged to answer particular questions.

(v) If the Court directs a member to produce any documents in his
ownership or possession in Court, then he must do so. He will
generally be warned in advance of the intention to call for such
documents.
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10-3

(vi) Ifa member is requested to assist the police,
the' Inland Revenue Department or other
authority by providing information about a
client's affairs in connection with enquiries
being made, he should first enquire under
what statutory authority the information is
demanded. Unless he is satisfied that such
authority exists he should decline to give any
information until he has obtained his client’s
authority. If the client’s authority is not forth-
coming and the demand for information is
pressed the member should not accede un-
less so advised by his solicitor. The position
is the same whether the enquiries relate to a
civil or criminal matter.

(vii) A member may disclose or produce such
information, documents, or records without
the consent of his client where disclosure is
reasonably necessary to enable him to sue
for fees, or to defend an action for negligence
or otherwise, or to clear himself of suspicion
of a criminal offence, or to resist a penalty
under section 114(1) of the Income Tax Act,
1967.

A member shall not use specific confidential informa-
tion acquired by virtue of his position as a tax agent, tax
adviser ortax consultantio gain directly or indirectly, an
advantage for himself or for any other person.

Explanatory Note:

Information acquired by a member in the course of his
duties and to which he would not otherwise have
access should not be used for personal advantage nor
for the advantage of a third party.

CHANGES IN PROFESSIONAL APPOINTMENTS

11-1

No member shall act in relation to another member in
any way or manner as to lower the dignity or honour of
the profession or to discredit the profession.

A member invited to undertake professional work
additional to that already being carried out by another
member, who will still continue with his existing duties,
should, as a matter of professional courtesy, notify the
other member of the work he is undertaking unless the
clientgives a valid reason as to why such notice should
not be given. '

" The client has an indisputable right to choose its tax

agent, tax consultant or tax advisers and to change to
others if it so decides.

A member who is asked to accept nomination as tax
agent must, save where the client has not previously
had an existing tax agent, request the prospective
client’s permission to communicate with the existing
tax agent. If such permission is refused he should

decline the appointment.
|
No member shall accept appointment as tax agent
without communicating with the existing tax agent, if
any, who is to be superseded.

The existing tax agent, on receipt of communication

referred to in paragraph 11-5, should forthwith reply.
preferably in writing, advising whether there are any
professional reasons why the proposed tax agent
should not accept the appointment.

(i) The existingtax agentshouldtransferall books and
papers of the client which are or may come into his
possession to the new tax agent promptly after the
change in appointment has been effected and
should advise the client accordingly.

(i) The new tax agent will often need to ask his
predecessor for information as to the client’s af-
fairs, lack of which might prejudice the client's
interest. Such information should be promptly
given and, unless there is good reason to the
contrary, such as an unusual amount of work
involved, no charge should be made.

Notwithstanding paragraph 11-7, where a legal right of
lien exists, a member may exercise that lien in appro-
priate circumstances. A right of lien will only exist
where all four of the following circumstances apply:

(a) the documents retained must be the property of 1

the client who owes the money and not of a third

party, no matter how closely connected with the
client;

the documents must have come into possession
of the member by proper means;

work must have been done by the member upon
the documents; and

the fees for which the lien is exercised must be
outstanding in respect of such work and not in
respect of other unrelated work.

Accordingly, where a member does work for
a company and also for the directors of thai
company in their private capacities, if the fees for
work done for a director in his private capacity are
unpaid, no right of lien exists over the company’s
documents in the light of (a) and (d) above.

Members should consult their solicitors be-
fore seeking to exercise a lien in any but the most
straightforward of cases. Similarly a client disput-
ing the right of lien of a member might be per-
suaded to consult his own solicitors. Where the
member’s right is well founded the advice the
clientreceives may change his attitude both to the
lien and the bill.
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