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TheMalaysianinstitute of Taxation (MID sacompanylimited by guarantee
incorporatedonOctober1, 1991 underSection 16()ofthe Companies Act,
1965.

The objectivesofthe Institute are, interalia:

T

2.

Toprovide anorganisationforpersonsinterestedinorconcemedwith
taxationmattersinMalaysia.

Toadvanceihestatusandinterestofthetaxationprofessionandtowork
inclose co-operationwiththe Malaysian Institute of Accountants (VIA).
Toexercise professionalsupenvision overthe members of the Instifute
andframe andestablishrulesmade hereinforabservanceinmatiers
pertainingtoprofessionalconduct.

Toprovideexaminafionforpersonsinterestedinorconcemedwiththe
taxationprofession.
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I_aunch
Examinatio

(from left) At the launching

ceremony ... Deputy President

and Chairman of Examination

Committee, Mr Michael Loh,

President En Ahmad Mustapha

Ghazali, YB Senator Dato' + ‘1. OF TAXATHON
Mustapa Mohamed and MIA WYS]'AN S %?5{.{1@ ©

President YBhg Dato' Hanifah T

Noordin.

YB Senator Dato Mustapa
Mohamed delivering his
speech.

En Ahmad Mustapha Ghazali presenting
a souvenir to YB Senator Dato' Mustapa
Mohamed for graciously consenting to
officiate the MIT Examination
Launching.

A eross-section of the guests
attending the launching.

The Institute’s Council Members awaiting
the arrival of the Deputy Minister.

(left to right) Tuan Syed Amin Al Jefri,
En Hamzah HM Saman, En Ahmad Mustapha
Ghazali, Mr Chow Kee Kan, Mr Michael Loh
and YBhg Tan Sri Lim Leong Seng,
who is the Advisor to Council.
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On 12th December 1994, the Institute I
launchedits professional examinations
at a leading hotel in Kuala Lumpur.
This historic event which was offici-
ated by the Deputy Finance Minister,
YB Senator Dato’ Mustapa Mohamed |
was attended by about 120 invited
VIPs, senior government personnel,
senior partners of audit and tax firms
and members of the Institute. The |
MIT Examinations will be the first
examinations for persons to qualify in
tax to be introduced in this country.

The Deputy Finance Minister in his
speech recognised the current short-
age of qualified tax practitioners and
the urgent need to address this situa-
tion. There are 2 million income tax
carners who are taxable butonly 1,268
tax practitioners who can act on be-
half of income earners. Out of this
number, there are only 234 agents
who do purely tax work whereas the
balance 1,034 practitioners are ap-
proved auditors who act as tax agents.
He added that the rapid paced growth
of the economy will bring foreign
investments into the country thus re-
quiring tax expertise. The planned
introduction by the Government of
the sales and service tax will further
increase this demand. The action taken
by the Institute is therefore welcomed
and a step in the right direction to
producing more qualified tax practi- |

tioners. Emphasising that the sylla- | launching the examinations. He added

bus of the examinations must be in
touch with present times, he called on
the Institute to continually review and
update the syllabus. More important-
ly, the Deputy Finance Minister re-
minded the Institute to plan a program
and train tax practitioners to be honest
and trustworthy and that not only
must a tax practitioner be competent
but must contribute positively to the
prosperity of the nation’s economy.

Meanwhile, the President of the Insti-
tute, En Ahmad Mustapha Ghazali
spoke on the need to safeguard the
couniry’s tax revenue and that tax
payers receive a fair and equitable
treatment from the assessors. In
achieving this balance, tax practitio-
ners must not only be competent to be
able to provide adequate and sound
advice to tax payers but also to adhere
to their duty to ensure that all tax
revenue due to the government are
duly remitted. En Ahmad Mustapha
in his speech concurred with the
Deputy Finance Minister’s call for
tax practitioners to be of high integrity
in the execution of their duties.

Y Bhg Dato’ Hanifah Noordin, Presi-
dent of the Malaysian Institute of Ac-
countants which sponsored the estab-
lishment of the Institute congratulated

the Council and the Institute for |

that with this launching of the exami-
nations, it heralds a new direction in
the nation’s education and training in
the field of taxation.

The Deputy President of the Institute
and Chairman of Examinations Com-
mittee, Mr Michael Loh in his speech
remarked that an important reason for
the development of the examinations
is the difficulty in finding qualified
staff who will remain long in a firm.
The MIT examinations will therefore
be a more constructive manner to cre-
ate a pool of qualified tax practitio-
ners who will not only stabilise the

excess demand but is more efficientin

terms of cost and time saving. There-
fore, Mr Loh hopes that firms will
think about sponsoring their staff for
the forthcoming examinations. The
presence of a common professional
examination for persons to qualify in
tax will also ensure uniformity of pro-
fessional standards of all student
graduates.

The launching of the examinations
was concluded by a slide presentation
on the Institute and the examinations
by Mr Khoo Chuan Keat, a senior
member of the Examinations Com-
mittee.

(More about the Examination on page 30)

S elamat H ari Raya
Azdzl F itri

The Council of the
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TAX CASES (other than Special
Commissioner’s Cases)

Two of the cases are analysed for
member'sreadingand thenameand
reference number is stated for the
othersduetospace constrain.

SALEOFLAND BY HOUSING
SOCIETY TO MEMBERS -
WHETHERLAND WAS AN
ASSETORSTOCK-IN-TRADE

FACTS

The Coop purchased land in 1956
with the primary object of building
housesontheland andsellingthemto
its members in order to achieve its
objective of enablingitsmembersto
ownhouses.

Theland wassub-divided.

In1968, the Coopentered intoseveral
agreements withahousingdevelop-
er, whereby the developerboughta
portionofthelotsand wasobliged to
sell the lots to the taxpayer’'s mem-
bersatthesame price.

The Coop agreed to bear the cost of
infrastructurefor thelots.

Demand forthehouseswasnot good
and 41 out of 101 lots were left
unsold.

Inordertocutitslosses, theremain-
der of the land had to be sold and it
wassold to thedeveloperand tore-
leaseitfromits obligation tosell the
remaining 41 lots to the Coop mem-
bers. Inreturn, thetaxpayer wasre-
leased fromitsobligation to construct
theinfrastructure.

TAX REVIEW

THEREVENUE

Included the profitsreceived fromthe
disposaloftheland, whichitclaimed
tobegainsfromtradingand therefore
assessabletoincometaxand develop-
ment tax.

| TheRevenue considered thevalueof

thelotsasstock-in-tradeand the cost
asthe1956value. '

THE SPECIAL COMMISSIONERS
Theappeal wasdismissed.
THEHIGHCOURT

Answered thequestionintheaffirma-
tiveand dismissed theappeal.

GROUNDS OF APPEAL

Taxpayer'sappeal wasbased on the fol-
lowinggrounds

1 Ithadnottradedinland,i.e.theland
was a capital asset and the profits
were capital gains not liable to in-
cometax.

2 Incometaxwasnotpayableasthesale
tothedeveloper wasa forced saleas
conceded by thespecial commission-
ers.

| 3  The taxpayer was made up of its
membersand thereforecould nottrade
withitselfunder the conceptofmutu-
ality.

|- 4 [Ifatall thetaxpayer was trading in

‘ land , the costshould be thatin 1968
and not 1956.

Halaysian Institule Of Taxation

Annual Tax Review

1994

SUPREMECOURT

Answering thequestioninthenegativeand
allowing thetaxpayer'sappeal.

Furtherreading

Lower Perak Co-operative Housing Soci-
ety Bhd v Ketua Pengarah Hasil Dalam
Negeri(1994)2 AMR 34 p1735 / (1994) 2
MLJ 713

| A2 ACCOUNTANT'S REPORT

FACTS
1975 YSSwasadmitted asanadvocate
and solicitor of the High Court.

1985 YSSwentin partnershipwithtwo

other persons to form the partner-
ship YYN.

1990 OnSeptember30,1990heleft YYN

andstarted practiceunderthename
of PYY.

1991 YSS applies for the Sijil Annual

(SA) for 1992.

The Bar Council (BC) request for
theaccountant’sreportinrespectof
YSS former firm.

YSS replies that, since he has left
his former firm, he had no control
overitsfinancialaffairs.

Subsequentlymeetingsareheld with
theformer partner (MY)toresolve
thematter,and the BC allows ex-
tension of time to July 29,1992.

Furtherextensionisgranted to De-
cember 31,1992,

YSSand MY agreed thatauditors
beappointed by BCtoexaminethe
accountsofthe former firm.
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Auditor Aisappointed and further
extension of time of three months
after December 31, 1992 is re-
quested.

BCissuestheSA for 1992 and 1993

pending the production of theac- ~

countantsreport.

Auditor Adid notshowany progress

and anew AuditorBwasappointed

by the BCand extension of timeto

December31,1993 was granted.
1993 YSS on November 18, 1993, ap-
plied foraSA fortheyear1994 but
wasrefused.

Auditor Bproduced theirreportand
theBCdiscovered thatatJanuary 1,
1990, the client’s accounts were
overdrawnbymore than RM 1 mil-
lion.

BCasked YSSand MY to explain
themattersoastoenablethe BCto
considerwhethertoissuetheSA for
1994.

YSSsaid thathecould notofferany
explanationashehad left the firm
in 1990.

YSSrequested that hebeexempted
under Rule 6 of the Accountant’s
ReportRules 1978 wasrejected by
the BC

HIGHCOURT

TheHighCourtrejected theappeal
by YSS. '

SUPREME COURT

An advocate and solicitor is in a
position of a trustee vis-a-vis his
client'smoney and must therefore
produceacleanaccountant’sreport
inrespectofallmonies handled by
any officeof his partnership during
any period whichheisa partner.

BCisnot concerned with theinter-
nalfinancialand otherarrangements

amongstpartners.

Iftherespondentfindsthatanadvo-
catecannotdeliveracleanaccoun-
tant’sreport, itisentitled to refuse
toissuethe SA and consequently

TAX REVIEW

willnotrecommend to the Regis-
trar that a practice certificate be
issued.

FurtherReading

Y55 v Maijlis Pequam
(1994) 2 AMR 34

OTHER REPORTED DIRECT AND

INDIRECT TAX CASES

A3 GOVERNMENTOFMALAYSIA
v SARAWAKPROPERTIESSDH
BHD

(1994) 1 MLJ 14
A4  GOHHOOI YIN v SEE GEOK
HEOH & ANOR
(1994) 1 AMR 8 P454

TAICHOIYU v GOVERNMENT
OFMALAYSIA & ORS

(1994) 1 MLJ 677

A6  PUBLICPROSECUTOR v MOHD
ISA B DIN '

(1994) 3 AMR 52 P2757

NATIONAL LAND FINANCE
CO-OPERATIVESOCIETYLTD
v DGIR

(1994) 1 MLJ 99

A8  GOVERNMENTOFMALAYSIA
v JASANUSA SDN BHD

(1994) 1 AMR 10 p560

A9  PUBLICPROSECUTOR v LAU
SIEWNGUONG & ANOR
(1994) 2 M1J 91

Al0 PUBLIC PROSECUTOR v
CHANGSINCHAN & ANOR
(1994) 3 AMR 38 p 1975

All  ATLANTICSCOPE(M)SDNBHD
v DIRECTOR GENERAL OF
CUSTOMS AND EXCISE
MALAYSIA

(1994) 3 MLJ 669

Al12 GLOBALPACIFIC TEXTILEIN-
DUSTRIES SDN BHD ( IN RE-
CEIVERSHIP) v KETUA
PENGARAH JABATAN
KASTAM DAN EKSAIS & ORS
(1994) 3 MLJ 175

Al13 UNITED STRAITS FUSO SDN
BHD v TIMBALANPENGARAH
KASTAM, CAWANGAN

PASUKAN KHAS , KASTAM &
EKSAIS DIRAJA MALAYSIA &
2 ORS
(1994) 3 AMR 49 p2618
Al4 ABDULBINALIDTNS, DATO&
20RS v PENGARAHKASTAM
NEGERI, WILAYAH
PERSEDUTUAN
(1994) 3 AMR 49 p2567
A15 MUI FINANCE BERHAD v
MENTERI KEWANGAN, MA-
LAYSIA
(1994) 2 AMR 23 p11

Note:

Special Commissioner's Cases havebeen
reported separatelyin the journal, where
there is an appeal and a case stated is
prepared. Cases where there hasbeenno

‘appeal, will be reported in the Special

Commissioner’s Cases bound volumes,
whichare currently expected tobe avail-
abletowardstheend of thisyear.

B DOUBLE TAX AGREEMENTS

Threenew double taxation relief or-
dersweregazetted during theyear,

PapuaNewGuinea
Republicof Albania

RepublicofSudan

C TAXDEDUCTIONS

Thefollowing were gazetted during
theyear:

1 Income Tax (Deduction From
Remuneration) Rules 1994, with
effect from 1st January 1995.

2 Income Tax (Deduction From
Emoluments : East Malaysia)
(Amendment) Rules 1994, with
effect from Ist January 1993.

3 Income Tax (Deduction From
Emoluments : East Malaysia)
(Amendment) (No. 2) Rules
1994, with effect from 1stJanu-
ary 1994,




AMENDMENTS TOTHE
INCOMETAXACT

The Finance Act 1994 (Act513) was
gazetted on24 February 1994

SUBSIDIARYINCOMETAX
LEGISLATION

Numerousexemptionsunder thein-
come taxactwereissued during the
yearand areincluded in thisissue of
TaxNasional.

CORRIGENDUM

The Income Tax (Exemption) (No.
49) Order 1993

The English text to PU(A) 414 pub-
lished on the 9th December 1993 has
beenamended.

REAL PROPERTY GAINS TAX
ACT

The South East Asian Ministers of
EducationOrganisation wasexempt-
ed from RPGT.

INVESTMENTINCENTIVES

1  PromotionofInvestments(Pro-
moted Activitiesand Products)
(Amendment) Order1994, which
came into effect on 6th June
1992, included the followingas
apromoted industry:

Item V (16) Deproteinised natu-
ralrubber.

2  PromotionofInvestments(Pro-
moted Activitiesand Products)
(Amendment) (No. 2) Order
1994, which came into effect on
28th October 1993, included the
following asa promoted indus-

try:

Ttem XIX (6) Ground support
equipment for theaerospacein-

dustry.

3  PromotionofInvestments (Pro-
moted Activitiesand Products)
(Amendment) (No. 3) Order
1994, which cameinto effecton
30th October 1993, included the

followingasa promoted indus-

try:

TAX REVIEW

Item VI
(6) Crude palm oiland meal.

(7) Refined palmoil, palm ker-
nel oil.

4 Promoted Areas

The following are promoted ar-
eas with effect from 29th Octo-
ber 1993:

Eastern Corridor of Peninsular
Malaysia

Kelantan

Terengganu

Pahang (notincluding the Dis-
tricts of Lipis, Raub, Jerantut
and CameronHighlandsexcept
fortheindustrialareasapproved
by the State Government),

The District of Mersing in the
State of Johore

Sabah

Sarawak

DIALOGUEWITHIRD

Thishasbeen produced inourcircular
tomembers during 1994.

TAX &BUSINESS INFORMA-
TION, BUDGET NEWS

Thesehavebeen produced inthe Tax
&BusinessInformation BudgetNews
1995booklet. A summary of the con-
tentsisasbelow;

TaxTables

A0l Incometax

AQ02 Personal relief’s and tax re-
bates

A03  Schedulartaxdeductionsfrom
employmentincome

' A04 Capitalallowancesrates

A05 Agricultureand forestallow-
ancesrates

AQ6 Realproperty gainstaxrates

A07 Withholdingtaxrates

A08 Doubletaxationagreements

TaxInformation
A09 Exemptionsfromincometax

Al0 Exemptionsfromreal proper-
ty gainstax

& _9J
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A1l  Benefitsinkind nottaxable

Al12 Benefitsinkind -Inland Rev-
enueGuidelines

A13 Interest restriction - Inland
RevenueGuidelines

Al4 Reinvestmentallowance-In-
land Revenue Guidelines

Al15  Operationalheadquarters-In-
land Revenue Guidelines

Al6 InvestmentIncentivesunder
the PTA 1986 .

Al7 Promotedactivitiesand prod-
ucts

A18 Doublededuction for qualify-
ingbusinessexpenses

A19 Companydividends-taxable
andnontaxable

A20 Taxchecklist-importantdates

A21 SalesTax

A22 Service Tax

A23 Import and Excise Duties -
Exemptionsand Drawbacks

A24  Addressesof Inland Revenue
offices

A25  Addressesof Customs offices

A26 Governmentrevenueandex-
penditure

Business Information

A27 EPFandSOCSOcontribution
rates

A28 Manufacturing Licences

A29  GuidelinesonForeignInvest-
ment

A30 ImmigrationLaws

A31 BankingandFinance

A32  ExchangeControl

A33 Labuan Offshore Financial

- Center

A34  Addresses of MIDA officesin
Malaysia

A35 MIDA organisationchart

BUDGET PROPOSAL 1995

These were published in the Decem-
ber 1994 issue of Tax Nasional.
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SUBSIDIARY LEGISLATION

INCOME TAX

(EXEMPTION/AMENDMENT)

ORDERS 1994

NO TITLE REFER | DATE GAZETTE SUBJECT EFFECTIVE
P.U.(A)| NOTIFICATION DATE
01 Income Tax (Return By 01 01/06/94 Employers Return for Year YA
Employers) Order 1994 Assessment 1993 01/01/93
02 Income Tax Act 1967 03/03/94 List of Approved Institutions Various dates
(Section 44(6)) (No.1878) or Organisations for the
purposes of Section 44(6)
03 Income Tax Act 1967 03/03/24 Withdrawal of Approval Various dates
(Section 44(6)) (No. 1879) Under Section 44(6) to
Institutions or Organisations
04 Income Tax Act 1967 03/31/94 List of Approved Institutions Various dates
(Section 44(6)) (No. 2666) or Organisations for the
purposes of Section 44(6)
05 Income Tax Act 1967 03/31/94 Withdrawal of Approval Various dates
(Section 44(6)) (No. 2667) Under Section 44(6) to
Institutions or Organisations
06 Income Tax (Exemption) a7 03/31/94 All income of the South East Y/A1973
Order 1994 Asian Ministers of Education
Organisation (SEAMEQ)
exempis from tax
07 Income Tax (Exemption) 98 03/31/94 Tax exemption for technical
(No.2) Order 1994 fees up to an amount of US$155,325
of DRI/Mc Graw Hill received under
| anagreement for consultancy
services dated 14/10/93
08 Income Tax (Exemption) 99 03/31/94 Allincome of the Huaren Y/A 1994
(No. 3) Order 1994 Education Fundation to Y/A 1998
(excluding dividend income)
exempt from tax
09 Income Tax (Exemption) 100 03/31/94 Allincome of the Malaysian Y/A 1994
(No. 4) Order 1994 Institute of Maritime Affairs to Y/A 1998
(excluding dividend income)
exempt from tax
10 Income Tax (Deduction 134 04/14/94 Tax deduction from
From Emoluments : (EM) emoluments : East Malaysia
(Amend.) Rules 1994
1 Income Tax (Exemption) 138 04/21/94 The official emoluments
(No. 5) Order 1994 . received by the following officials for
serving with the Forest Department,
Sarawak exempt from tax.
a) RobertButler Stuebing 01/07/93
P/P No:Z4970068 to01/07/94
b) Richard Reuban Tenaza 15/06/93
P/P No: 150343469 1028/08/93
¢) Hans Kristian Seip 14/11/93
P/P No: G0210735-6 to31/12/93
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TITLE

REFER

P.U.(A)

DATE GAZETTE
NOTIFICATION

SUBJECT

EFFECTIVE
DATE

12

13

14

15

16

Income Tax (Exemption)
(No. 6) Order 1594

Income Tax (Exemption)
(No. 7) Order 1994

Income Tax (Exemption)
(No. 8) Order 1994

Income Tax (Exemption)
(No. 9) Order 1994

Income Tax (Exemption)
(No. 10) Order 1994

159

160

183

184

185

05/05/94

05/05/94

05/19/94

05/19/94

05/19/94

d) Gordon Pickles
P/P No: 8022468

e) Kelso Jay Blakeney
P/P No: EM260453

i) Allincome of the KLCE
General Fund (excluding
dividend income) exempt
from tax.

i)y Allincome of the KLCE
Compensation Fund
(Excluding dividend
income) exempt from tax.

The official emoluments received by
the following officials for serving with
the Enterprise Malaysia Canada
Project exempt from tax.

a) TremainTanner
P/P No: HA 877147 (Canada)

b) Kim Harker
P/P No: FV 559885 (Canada)

b) Mark Green
P/P No: EM 273408 (Canada)

Tax exemption for the following banks
in respect of interest received from
Petrliam Nasional Bhd pursuant to
Loan Agreement dated the 23/08/93
with banks.

1) BBMB International Bank (L) Ltd.
2) Maybank International (L) Lid.
3) The Industrial Bank Of Japan, Ltd.
4) Nippon Life Insurance Company '
) The Bank Of Tokyo, Lid.
) D &C Bank (L) Ltd.
7) Public Bank (L) Ltd.
) The Dai-lchi Kangyo Bank Ltd.
9) The Fuji Bank, Limited.
10) The Long-Term Credit
Bank of Japan
11) The Sakura Bank Limited
12) The Sanwa Bank Lid
13) The Sumitomo Bank Ltd
14) The Tokai Bank Limited

Tax exemption for technical

fees up to an amount of Dfl 691,830 of
Netherlands Airport Consultants B.V
of The Hague receivable under an
agreement for consultancy services
dated the 11/12/92 with the
Government of Malaysia.

Tax exemption for technical

fees up to an amount of Dfl 417,382 of
Netherlands Airport Consultants B.V
of The Hague receivable under an
agreement for audit services dated the

29/06/93 with Government of Malaysia.

i) 15/9/93
t030/11/93

iy 01/02/94
1031/03/94

13/10/93
10 13/01/94

Y/A1994
to Y/A 1998

Y/A 1994
to Y/A 1998

01/c3/91
t031/12/95

01/01/93
t031/12/95

18/01/91
t031/12/95
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SUBSIDIARY LEGISLATION

NO

TITLE

REFER | DATE GAZETTE
P.U.(A)| NOTIFICATION

SUBJECT

EFFECTIVE
DATE

17

18

19

20

21

Income Tax (Exemption)
(No. 11) Order 1994

Income Tax (Exemption)
(No. 12) Order 1994

Income Tax (Exemption)
(No. 13) Order 1994

Income Tax (Exemption)
(No. 14) Order 1994

Income Tax (Exemption)
(No. 15) Order 1994

Income Tax (Exemption)
(No. 16) Order 1994

Income Tax (Exemption)
(No. 17) Order 1994

192 05/26/94

193 05/29/94

194 | 05/26/94

185

05/26/94

196 05/26/94

197 05/26/94

198 05/26/94

Tax exemption on gains or profits up
up to an amount equivalent to gains or
profits aceruing on a deposits of
RM50,000 for a calender year which
accrues to an individual for the basis
year for year assessment in respect of
money deposited in any saving -

Account under the Interest-Free
Banking Scheme (IFBS) with
bank of finance company licensed
under the Banking and Financial
Institutions Act 1989.

Allincome of the following Yayasan
listed (excluding dividend income)
exempts from tax.

i) Yayasan Islam Kelantan
i) Yayasan Sarawak

iii) YayasanTerengganu
iv) Yayasan Perak

v) YayasanKelantan
Darulnaim

vi) YayasanPahang
vii) Yayasan Negeri Sembilan

Allincome of the following Yayasan
listed (excluding dividend income)
exempts from tax

i) Yayasan PelajaranJohor
i) YayasanMelaka

All income of the Pos Malaysia Berhad
(excluding dividend income) exempts
from tax, ‘

The Minister exempt from all
the provisions of the Income
Tax Act 1967 in respect of

a) agrantofremembrance allowance
granted under Sec. 3

b) agrantto next of kin of recipient
under Sec. 5 & 6 payable pursuant
to the Seri Pahlawan Gagah
Perkasa

(Remembrance Allowance)
Act 1980

Official emoluments received

by Mr Albert Fuller, P/P No:
011886461 for serving with

the Asia Foundation, exempt from tax.

Official emoluments received
by Cik Amzi Sharon Crenshaw
P/P No : 100993179 for serving
the ASEAN Environmental
Improvement Project, exempt
from tax.

Y/A 1984 to Y/A 1996
Y/A 1983 to Y/A 1996
Y/A 1983 to Y/A 1996
Y/A 1984 to Y/A 1985

Y/A 1987 to Y/A 1996 .

Y/A 1989 to Y/A 1996

Y/A1990to Y/A 1996

| YIA1994 1o Y/A 1996

Y/A 1995 to Y/A 1996
Y/A 1993
to Y/A 1995

Y/A 1984 and
subsequentY/A

3/12/93
t002/12/97

01/11/93
10 01/11/93
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NO TITLE REFER | DATE GAZETTE SUBJECT EFFECTIVE
P.U. (A) NOTIFICATION DATE
24 Income Tax (Exemption) 199 05/26/94 Officials emoluments of 34
(No. 18) Order 1994 officials for serving the Government of
Malaysia as consultants under the
“Commonwealth Fund For Technical
Cooperation, under a Memarandum of
Understanding datedthe 11/11/74
between Govrn. of Malaysia &
Commonwealth Secretariat.
25 Income Tax Act 1967 05/26/94 List of Approved Institutions Various dates
(Section 44(6)) (No.5671) or Organisations
26 Income Tax Act 1967 05/26/94 Withdrawal of approval under Various dates
(Section 44(6)) (No.5672) Section 44(6) to institutions
ororganisations
27 Income Tax Act 1967 05/26/94 Change of name institutions or
(Section 44(6)) (No. 5673) organisations approved under
section 44(6)
28 Income Tax (Exemption) 221 06/09/94 Official emoluments received 02/10/88
(No. 19) Order 1994 by Paulino L. Manalo from t0 20/02/94
Philippines, P/P No: E149644
for serving with the Asean
Plant Quarantine Centre and
Training Institute, exempts
from tax.
29 Income Tax (Exemption) 222 06/09/94 Allincome of the Perbadanan Y/A 1980
(No. 20) Order 1994 Kemajuan Bukit Fraser to Y/A 1996
(excluding dividend income)
exempt from tax.
30 Income Tax (Exemption) 238 06/16/94 Allincome of the Composite Y/A 1992
(No. 21) Order 1994 Technology Research to Y/A 1996
Malaysia Sdn Bhd (excluding
dividend income) exempt from
tax.
31 Income Tax (Exemption) 238 07/21/94 Tax exemption for The Malaysia Fund, Y/A 1992
Inc in respect any income derived from to Y/A 1996
Malaysia where any income received
by the Fund:
| i) For the period from the 1st Nov 87 to
| the date one day before the date of
completion of the Second Issue, the
whole of the income shall be exempt
from tax.
ii) For the period from the date of (Ref. to the order
completion of the second Issue to the No: 22)
31st Oct 95, a portion of the income
shall be exempt from tax, which portion
shall be determined by multiplying the
amount of the income by the fraction
calculated
32 Income Tax (Deduction 317 08/18/94 Amendment of deduction from
From Emoluments: East emoluments East Malaysia
M'sia)(Amend.)
33 Double Taxation Relief 327 09/01/94 | Agreementdated 20/05/93 between
(The Government of The the Government of M'sia and the
Independent State of Papua New Government of Papua New Guinea for
Guinea) Crder 1994 the avoidance of double taxation
with respect to taxes on income
34 Double Taxation Relief 340 09/15/94 Agreementdated 24/01/94 between
(The Government of the the Government of M'sia and the
Republic of Albania) Order 1994 Government of the Republic of Albania)
Order 1994
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NO TITLE REFER | DATE GAZETTE SUBJECT EFFECTIVE
P.U.(A)| NOTIFICATION , DATE
35 Income Tax (Exemption) 341 09/15/94 All income of the Persatuan Nelayan Y/A1/12/1990
(No. 23) Order 1994 Kebangsaan (NEKMAT) (excluding to Y/A 31/12/1998
dividend income) exempts from tax.
36 Income Tax (Exemption) 342 09/15/94 | Allincome of the Malaysian Futures Y/A 1994
(No. 24) Order 1994 | Clearing Corporation Sdn Bhd (exclud- to Y/A 1998
| ing dividend income) exempts from tax
37 Income Tax (Exemption) 343 09/15/94 Allincome of the South Investment, Y/A 1993 and
(No. 25) Order 1994 Trade and Technology Data Exchange Subsequent Y/A
Centre (SITTDEC) exempts from tax
38 Income Tax (Exemption) 439 11/10/94 Official emoluments received by the
(No. 26) Order 1994 following for serving with the Forest
Department Sarawak, exempt from
Sarawak
a) Dr Robert Barnabas Grubh 22/06/94
P/P No: M 162685 t022/09/94
| b) Raleigh Albert Blouch 19/04/94
P/P No: Z 557034 t018/04/94
¢) En Robert Butler Stuebing 02/07/94
P/P No: Z 4870068 10 30/09/94
d) En Svend Korsgaard 04/03/94
P/P No: A 002677147 1o 04/07/94
e) En Adam Ferrie 25/02/94
P/P No: EM 270142 10 28/03/94
f) En Gordon Pickles 01/04/94
P/P No: 802246 B 10 30/04/94
‘r g) Dr Nils H.H Svaqvist 01/04/94
P/P No: UR 924806 10 30/06/94
h) Mr Kurt Bostrom 15/02/84
P/P No: 43 298384 o0 14/04/94
39 Income Tax (Exemption) 440 11/10/94 Allincome of the National Institute of Y/A 1993
(No. 27) Order 1994 Occupational Safety and Health to Y/A 1997
(Excluding dividend income) exempt
from tax
|
40 Income Tax (Exemption) 442 11/10/94 All income of the Malaysia Airport Bhd
(No. 28) Order 1994 (excluding dividend income) exempt
from tax
4 Income Tax (Exemption) 443 11/10/94 Allincome of the Sukom Ninety-Eight Y/A 1993
(No. 29) Order 1994 Berhad (excluding dividend income) o Y/A 1995
exempt from tax
42 Income Tax (Exemption) 444 11/10/94 Tax exemption for the Institute Sultan
(No. 30) Order 1994 Iskandar of Urban Habitat and
Highrise, in respect of RM1m received
by way of grant from the Sultan
Iskandar Johor Foundation
|
43 Income Tax (Exemption) 455 11/10/94 Official emoluments of Puan Penelope Y/A01/09/94
(No. 31) Order 1994 Bridget Surrey Dane of Ireland, P/P No: to Y/A 28/02/94
K011429, in M'sia serving under the
Vietnamese Boat People Assistance
exempt from tax
T 44 Income Tax (Exemption) 463 11/17/94 Allincome of the Perbadanan
(No. 32) Order 1994 Kemajuan Tanah Adat Melaka
(PERTAM) (excluding dividend
income) exempt from tax
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TITLE

REFER
P.U.(A)

DATE GAZETTE
NOTIFICATION

SUBJECT

EFFECTIVE
DATE

45

46

47

48

49

50

51

52

55

Income Tax (Exemption)

(No. 33) Order 1994

Income Tax (Exemption)
(No. 34) Order 1994

Income Tax (Exemption)
(No. 35) Order 1994

Income Tax (Exemption)
(No. 36) Order 1994

Income Tax (Exemption)
(No.37) Order 1994

Income Tax (Exemption)
(No. 38) Order 1994

Income Tax (Exemption)
(No. 39) Order 1894

Income Tax (Exemption)
(No. 40) Order 1994

Income Tax (Exemption)
(No. 41) Order 1994

Income Tax (Exemption)
(No. 42) Order 1594

Income Tax (Exemption)
(No. 43) Order 1994

474

473

476

477

478

479

487
509

510

518

11/24/94

11/24/94

11/24/94

11/24/94

11/24/94

11/24/94

12/01/94

12/15/94

12/15/94

12/22/94

12/29/24

Tax exemption for Datotek Incorporat-
ed of USA, in respect of payment
receivable for services under an
Agreement with Government of M’sia
dated 26/12/1989

Tax exemption for Racal Marine
System LTD. of UK, in respect of
paymentreceivable under an
Agreement (Contract No. KP/BEK-1/ |
LAUT/D/52/87) with the Government
of Malaysia dated 31/05/88

Tax exemption for FFV Aerotech of
Kingdom of Sweden, in respect of
payments for services receivable
under an Agreement (Contract No.
KP/BEK-1/UDARA/C/03/1988) withthe
Government of Malaysia dated 2nd
August 1988

Tax exemption for Ferranti Defence
Systems Limited of Scotland, in
respect of payments for services
payable under an Agreement (Contract
No. KP/BEK-2/SENJATA/A/12/1988)
‘with the Government of Malaysia dated
10/09/88

Tax exemption for AEL (R.P.V) Lid of
the UK, in respect of payments
receivable under an Agreement
(Contract No. KP/BEK- 2/SENJATA/A/
8/1988) dated the 6th August 1988 with
the Government of Malaysia

Tax exemption for IPTN Nusantara
Aircraft Industries Ltd of the Republic
of Indonesia, in respect of payments
receivable under an Agreement
(Contract No. PERB/K & B/65/1987)
with the Government of Malaysia dated
27th June 1987

All income of the Institute of Strategic
and International Studies (excluding
dividend income) exempt from tax

All income of the Malaysian Equine
Council (excluding dividend income)
exempt from tax

Tax exemption for the Ontario Hydro
Canada, in respect of US$285,000
received from the Asian Development
Bank for technical assistance provided
under an Agreement dated 21/10/88 in
respect of the Sarawak Electricity
Supply Corporation (SESCO)

All income of the Institut Jantung
Negara Sdn Bhd (excluding dividend
income) exempt from tax

All income of the Malaysian External
Trade Development Corporation
(excluding dividend income) exempt
from tax

Y/A 1994
to Y/A 1996

Y/A 1994
to Y/A 1998

Y/A 1994
to Y/A 1996

Y/A 1994
to Y/A 1998
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ARTICLE

Tax Planning For International
Licensing And Royalty Flows

(This article will be published in four parts)

PART B CONSIDERATION /REMUNERATION FOR LICENSING

DIFFERENT
REMUNERATION METHODS

In practice there are a great number of
differentremunerationmethodsforlicens-
ingagrementsdepending onthecharacter
oftheagreement. Inthefollowing only the
most frequently used methods shall be
discussed.

1

FIXED AMOUNT

Incasea fixedamountisagreed upon
asremunerationforalicensingagree-
menttherewill only be one payment
(lumpsum)and noongoing payments.
A fixed amount may be chosen as
remuneration where possibilities to
controltheoutputofthelicensed prod-
ucts do not exist or are too burden-
some. Furthermoreitmaybeapplied
incases of short-lived know-how or
as a settlement terminating an in-
fringementof the protected right

In case of a fixed amount as licence
feethedistinctionbetween thesaleof
anintangibleandalicenceasoutlined
inthischapteron page becomesquite
important.

Incaseasaleis given theacquisition
costsoftheacquirormay besubjectto
depreciation (pleasereferto chapter
6.2.5. Amortisation hereinafter). Ifa
licenceis given, the royalties result
immediately inbusinessexpensesfor
the licensee. In case a lump sum is
paid for several years of use of the
intangible thislumpsumwould have
tobeapportionated tothecorrespond-
ingyears.

If the economical substance of the

If the economical sub-
stance of the intan-
gible is fransferred by
alienation usually a
sale will be given

intangibleistransferred by alienation
usually a sale will be given. On the
contrary the letting of the mereright
touse theintangible willon principle
beregarded asalicence. Oneof the
characteristic items to distinguish
betweensaleand licensing is the ex-
istence of a time limit. Even ifitis
uncertain whetherand when the li-
cence will actually end (because of
contractual prolongation options)a
time limit is characteristic for a li-
cence, whereas the alienation of an
intangibleusually transfers foratheo-
refically unlimited timethe substance
of the intangible to the purchaser.
However, theuseofanintangibleis
always limited to its useful life. As
licence agreements often cover the
usefullife of an intangibleitis very
difficult tomakea clear distinction
between sale and licence in these
cases. Some taxauthoritiesadopta
substance versusformapproach cre-
atingaso-called economical owner-
ship of the licenseein case the licen-
soraslegalowneroftheintangibleis
actually substantially hindered toex-
ecutehisrightsduring theusefullife
oftheintangible. However, the OECD
ModelConvention doesnotsuggest
toapply thiseconomicapproachin
the cases concerned. Aslumpsum
payments are difficult to handle
taxwise thetemporary 1993 US-regu-

lationson transferpricingdonotdeal
with this kind of payment. Evena
proposalisnotyetmade.

ONGOINGPAYMENTS

Ongoing feesarea common practice
asmethod of remunerationinlicens-
ingagreements. These paymentsare
madeonaregularbasis, e.g. turnover
related ongoing payments. Often
settlementand paymentofthelicence
feearedue onaquarterly, semi-an-
nualorannualbasis.

Besides ongoing paymentsin prac-
ticetherearealsoothertypesof remu-
neration, e.g. transfer ofa part of the
goods produced under the licence,
purchase of raw material from the
licensor, or granting of a licence by
thelicensee which can be combined
withongoing payments.

Regarding ongoing paymentsalsoa
distinction between a sale with
instalmentsand alicenceagreement
mustbemade. Notwithstanding the
otherindications fora sale, respec-
tively a licence, which are outlined
later in this chapter, the following
criteriamay helptoclearly separate
saleand licence. Ifarecurrent obliga-
tion forrendering accountsisstipu-
lated and theamount of paymentsis
depending on these accounts, this
could bean indication foralicencein
contrasttoasale with the purchase
pricetobe paid in fixed instalments.

Itisnotunusual thatduring theuse of
thelicencefora patentorknow-how
experience is gained and improve-
mentsaremadebythelicensee, which
in caseof return flow to thelicensor




are paid for by the licensor. In case
suchreturnflow ofimprovementsis
anticipated in the licensing agree-
mentitusually willhavereduced the
licence fee, thus no extra licence fee
is payableby thelicensor. Ifrecipro-
calexchange of experienceis stipu-
lated inthelicensing agreementone
may regard the exchanged experi-
enceasequal invalue, henceno fee
would havetobepaidinthisregard.

Incaseofrelated parties the determi-
nationwhetherand whichamountof
remuneration should be paid tothe
partydeveloping theimprovementsis
a transfer pricingissue. Therefore,
theimprovementshavetobevalued
at fair market value and taken into
considerationwhenassessing theli-
cence fee in the original licensing
agreement or of an improvement
amendmenttheretotoachieveanover-
allarm’slengthtransfer price. Given
thenature oftheseimprovementsas
beingrelated to the specific patent or
know-how, extreme care has to be
takenofthevaluation processtoavoid
transfer pricing problemsin future tax
audits.

PACKAGE FEES

Amongrelated enterprises very so-
phisticated agreementsand far-reach-
ing arrangements are usual. Cross-
licensing contracts may be found as
wellasalicence pool whichissetup
onagreementby therelated parties.
World-wideoperatingenterprises of-
tenusea packagedeal whereallmem-
bers are entitiled to use the trade-
marks, tradenames, patentsand other
intangible property developed byany
member of the group. Normally for
this right to use a package fee is
agreed upon, thusavoiding the diffi-
culties of splitting the fee for the
package into different categories.
Sucha package feemay alsobe found
withregard tocontracts whereacom-
panyowningseveral intangibleprop-
erties grants theright touseallora
bundle of these intangibles to a lic-
ensee.

Difficuliesmay arise wherea trade-
markissimilartothefirm’sname. In
these casesthetaxoffices could chal-
lengetheremunerationrelated tothis
specifictrademark. Oneargument
broughtforwardisthatforthegeneral
supportby thegroup, including the

right to use the group’s name, no

licence fee can be charged by the:

parentcompany. Accordingtona-
tionaltaxjurisdictiontheshareholder
generally provides his name without
remuneration forthe purposeofcreat-
ing a company’s trade name, thus
indicating that exceptions are pos-
sible. Suchanexceptionisdiscussed
and may beaccepted by the taxaudi-
torinfavour of groupnames, which
areused likeabrand name, e.g. cer-
tain chainsin therestaurantand hotel
business where the subsidiariesap-
pear on the market as part of these
chains. Insuch casesthegroupnames
havethesamemarketingadvantages
astrademarksand haveasasymbol
forspecial quality and class an emi-
nentmarketingimportance.

In case the tax auditor
does not accept a
remuneration for

some of the infangibles

in the package, the

package fee would

have to be unbundled

Incasethetaxauditordoesnotaccept
aremuneration for someof theintan-
giblesinthepackage, thepackagefee
would havetobeunbundled. Thus,
the portion of thefeeappertaining to
theunaccepted intangible would be
excluded from deduction. Corre-
spondingly, the withholding taxrates
onroyaltiesshould notbeapplicable
ontheunallowed partof the package
fee.

If the taxauthoritiesregard the disal-
lowed part of the package feeas a
hiddendistribution, the withholding
tax rates on dividends seems to be
appropriate.

DOWNPAYMENTS

Incaseof know-howlicensing some-
timesadown paymentisagreed upon
which constitutes the participation of
thelicenseein theresearchand devel-
opmentcostsof thelicensorandisnot
set off against the ongoing royalty
payments.

Suchadown paymentisjustified by
theperformancesexecutedinadvance
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by thelicensor, e.g. transfer of docu-~
mentsand know-how. Evenincase
thedocumentsarehandedbacktothe
licensor, these performances could
notbeundoneto full extent. There-
fore,alump sum paymentindepen-
dentofthecontractual periodis often
recommendable.

Adownpayment generatesaninter-
estadvantage for the licensorashe
receivesa partoftheconsideration for
thelicensing up front. Therefore, the
licenseeinanarm’slengthsituation
willask fora discount on thelicence
feeinreturn, According to UStrans-
fer pricingregulationssuchdiscounts
havetobetakeninto consideration
when assessing an arm’s length li-
cence feeand down paymentamong
related parties.

TRADE OFF BETWEEN
LICENSING AND SALE
Asthetransferofanintangible gener-
ally resultsin a taxable capital gain
whichis, however,inseveral coun-
tries not subject to withholding tax
whereasin the contrary royalties of-
tenaresubjectto withholding taxbut
donotresultinacapital gain, a dis-
tinction must be madebetween the
saleofanintangibleand alicence.

The sale of an intangible (suchas a
patent) normally occurs when the
transferor (seller) relinquishes tothe
transferee (purchaser) all rightsasso-
clated with theintangible property.
Todeterminewhethertherehasbeen
asaleseveral aspects of the transfer
agreementshould beexamined,such
asitsduration, paymentterms, geo-
graphicscope, field of application,
and exclusivity ornon-exclusivity.

Further distinctive criteria may be
found in the taxauthorities’ regula-
tionsregarding theeconomicowner-
ship in case of leasing agreements.
German taxauthorities forexample-
haveissued detailed regulationshow
todetermine economicownershipin
caseofleasing of bothmovableassets
and real estate.

Although theseleasing rulesareoften
very technical and specifically tai-
lored toleasing agreements they may
beappliedanalogoustolicenceagree-
ments.
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Incase thetransaction doesnot con-
vey sufficient rights to constitute a
sale, it is generally regarded as a
licence (or possibly a contract for
services). However, themere desig-
nationof the transferasa “sale” ora
“licence” by the parties may not nec-
essarily resultin the corresponding
categorisation for tax purposes. An
exclusive “licence” in perpetuity for
substantially all of the rights to an
intangible may be considered asale
fortax purposes. A purported “sale”
oflessthanallsubstantial rights might
inthe same manner be regarded for
tax purposesasalicence.

Withregard tothe difficulties which
may occur concerning the deprecia-
tionofintangibles please, refertothe
chapter on Opportunities -
AmortisationinPart Don Tax Plan-
ning Considerations, Opportunities
and Pitfalls.

CALCULATION BASISFOR
LICENCE FEES

Thelicence feemaybe calculated ona per
unitbasis, e.g. perunitsold orunitmanu-
factured, onasales base or may even be
profitrelated. Alltypesof remuneration
areconnected with differenttax consider-
ations.

1

TURNOVERRELATED
LICENCE FEE

In caseofa turnoverrelated licence
feeaspecific percentage of the sales
price is the calculation basis. To
avoidlaterdiscussionsdue caremust
betaken whendefining therelevant
turnoveras calculationbasis.

Itshould be explicitly stipulated in

theagreementwhichitemsdoreduce |

therelevantturnoverand whichnot,
e.g. rebates granted by the licensee,
incidental expensesas freight, insur-
ance, packaging, VAT and custom
duties.

Therearedifferentinstantswhichmay
bechosen fortiming the claim for the
licence fee, e.g. conclusion of the
sales contractwith the customer, pro-
ductionofthelicensed product, deliv-
ery of this product, issuance of the
mmvoiceorcollection of thecustomer’s

Ppayment.

In all but the last case, it is recom-

mendable to clarify whether receiv-
ables of the licensee out of the li-
censed production which turmn outto
be irrecoverable still qualify as rel-
evant turnover for a licence fee or
havetobededucted.

Incasedelivery of thelicensed prod-
uctsgenerates thelicence fee claims,
thestock of licensed productsis not
yetsubject to the fee.

Regarding licensees whichdeliver to
third party customers as well as to
affiliated companiesitshould bestated
whethersalestoothergroupmembers
qualify asrelevant turnover and in
caseofanaffirmativeanswerhowthe
transfer price as licence fee basis is
calculated.

All types of remunera-
tion are connected
with different tax con-
siderations

Asonemayimagine thedocumenta-
tionof therelevant turnoveris very
difficultand necessarily revealsacon-
siderable amount of the calculation
datatothelicensor forinspection.

LICENCE FEE PER UNIT
MANUFACTURED/SOLD
Licence fees based on a calculation
per unit manufactured or sold are
frequently found in practice, because
this calculation 1is rather
uncomplicated. In contrary to the
turnover related licence the parties
are not obliged to grant each other
detailed inspection of their calcula-
tiondocumentsas the output of the
licensee’s production or thenumber
ofunitssoldiseasily toascertainand
tocontrol by thelicensor. Asafixed
amountperunitmanufactured orsold
is agreed upon as licence fee this
licence calculation basisis indepen-
dent from unstable sales prices or
profitmarginsof thelicensee. Incase
ofthemanufactured unitsasrelevant
basisunsold stockisalready subject
to the licence fee.

According tosec. 482 IRC US-trans-
fer pricing law requires that the
equivalentforanintangible hastobe
commensurate with theincomeat-
tributable to the intangible at the

licensee’slevel. Theoretically it might
be possibleto meet thisrequirement
alsoincaseofroyaltiesbased onunits
manufactured or sold. In practice,
however, this will become difficult.
Aboveall,in order tomeetthe com-
mensuratewith theincomestandard
thelicensorhastobeinformed about
the profitability of the licensee.

MINIMUM LICENCE FEE
Oftenin case of an exclusivelicence
agreement the licensor has a vital
interestthat thelicensee makesactu-
ally use of the licence. To force the
licensee to comply with the obliga-
tiontoexecutethelicenceaminimum
fee clause may be used. Usually an
annual minimum amount has tobe
paid after a certain starting period
which willbeincreased with the fur-
ther continuance of theagreement.
Suchaminimum licence fee maybe
combined withadecreasingongoing
royalty paymenttoprovideanincen-
tiveforadditional use of the granted
right.

Inthealternative (genuine minimum
licence) the licensee has to pay the
minimum licencefeeevenincasethe
relevantminimum turnoverhasnot
been achieved. Such a clause may
wellsecure the compliance with the
obligation to execute the licence.

Thesecond alternative (non-genuine
minimumlicence) grants-in casethe
minimumturnoverisnotachieved-to
thelicensor either theright to termi-
natethe contractor the possibility to
convert the exclusive licenceinto a
non-exclusivelicence. Often thelic-
enseemay preventtheseconsequences
by payment of theminimum licence
fee.

PROFIT-RELATED LICENCE
FEE

Furthermore, the parties of the li-
cenceagreementare freetochoosea
profit-related licence fee where the
licenseehas to pay a certain percent-
ageofhisprofitoutof thelicence as
licence fee. Onemajor disadvantage
of a profit-related licence fee is the
possibility ofargumentsbetweenthe
partiesabouttheappropriatemethod
ofdetermining profits. Naturally, this
calculation basis requires to a far
greaterextentthanan output-related
licence fee the disclosure of calcula-



tiondocumentsbythelicenseetothe
licensor. In practicea profit-related
licence fee only seems to be recom-
mendable, if the licensee only pro-
duceslicensed products. However, it
hastobeconsidered thattaxauthori-
tiestend to focus on the return from
thelicenceinordertodeterminethe
arm’slengthequivalent (see German
Administrative Principlesno.5.2.3.
and USregulations (1.482-4T (e) (2)
(i); fordetails refer to the chapteron
Transfer Pricing - General Principles
inPartC onTax Treatmentof Licens-

ing.

SLIDING SCALES
Incaséthelicensee producesunder
the licence a high output, e.g. elec-
tronic semiconductors, often a
degressive turnoverrelated licenceis
agreed uponwhereby thelicencerate
may decline gradually (forexample
from 6 p.c. to 0.6 p.c.) with the in-
creasing licensed production. Insuch
a case each lower rateisapplicable
onlytothosesalesexceedingacertain
number. The degressive scale pro-
videsanincentive to thelicensee to
sellahigherquantity.

Thenew temporary USregulations
on transfer pricing explicitly allow
thatincertaincircumstancesthe price,
foracontrolled transfer of property
may, foralimited time, be other than,
theamount charged inanotherwise
comparabletncontrolled transaction.
Prerequisiteisthatthecontrolled trans-
ferissubjecttoa pricing strategy that
isundertakentoenternewmarkets, to
increaseaproduct’sshareofan exist-
ing market, or tomeetcompetitionin
anexistingmarket(marketsharestrat-

egy).

Furthermore, thisconceptrequiresthat
thetaxpayer hasanalysistodemon-
stratethatitis reasonablylikely that
suchastrategyresultin future profits
for the U.S. taxpayer. Such profits
mustreflectanappropriatereturnon
the costsincurred toimplement the
strategy. Additionally, the strategy
can only be used for a reasonable
period of time, taking into consider-
ationtheindustryand productinques-
tion.

Therefore, alowerthannormalarm’s
lengthroyaltyratemaybe chosenin
thesecases of marketsharestrategy.

ARTICLE

| ESTABLISHINGTHE

COMPENSATION

Withregard totheestablishing of the com-
pensation no generalaccepted calculation
guide-linesexist. Therefore, differentap-
proachestofind anappropriateremunera-
tionarediscussed and used in practice.

With regard to licence agreements be-
tweenaffiliated parties, taxauthoritiesre-
quire that the fee is arm’s length, e.g.
corresponds with the fee of an uncon-
trolled comparable licence agreement
(comparableuncontrolled transaction). For
detailsabout the establishing ofanarm’s
lengthlicence fee pleaserefer to the chap-
ter on Transfer Pricing - General Princi-
plesinPart ConTax Treatmentof Licens-
ing. Thenew USregulations on transfer
Pricing requirethatthelicencefeehastobe
commensurate withtheincomeoutofthe
licence for details refer to the chapter on
Conflicts between the rules of different
countries / NewUSregulationson transfer
pricing in Part C on Tax Treatment of
Licensing,.

Licence fees based on
a calculation per unit
manufactured or sold
are frequently found in
practice, because this
calculation is rather
uncomplicated

1 DATABASES
Efforts to build up a collection of
“usual” licence feesagreed uponby
third partylicensors performing same
orsimilarbusinessactivitiesseemto
manypractitionersofgreatvaluewith
regard to taxaudits. However, one
hastokeepinmind thatnearly every
caseisdifferentfromtheother. These
differencesquite often requireadjust-
mentstomake thecases comparable.

Nevertheless, taxauthoritiesinsome
countries, e.g. Germany, do collect
all licence fee data gained by tax
auditors during tax audits and use
these data asa guide-line for deter-
miningappropriateroyaltiesbetween

affiliated parties. Itmay bedoubted, -

whether such collections are very
helpful to other tax payers as they
_onlydisclose themere figuresof the

Malaysian Institute Of Texation

licence fee percentage, withoutthe
underlying doecuments, circumstances
and calculationswhich arenotopen
to the public due to the tax secrecy,
but would be essential foracompar-
ison.

Asexperienceshows, itis, however,
possibletolearnindirectly aboutthe
contentsofthisdatabase, e.g. by the
licence fee figures of official state-
mentsby thecompetentofficeoperat-
ing the data base stated in tax audit
reports. Naturally, thesefiguresonly
relate to one specific case and its
specificcircumstances.

COMPARABLES
Fortwotransactionstobeconsidered
comparableunderthenew USregula-
tions ontransfer pricing, anuncon-
trolled transactionneed nottobeiden-
tical or exactly comparable to the
controlled transaction, but mustbe
sufficiently similarsothatitprovides
areasonableandreliablebenchmark
fordetermining whetherthecontrolled
transaction led to an arm’s length
result. Areasonable number ofad-
justmentsmay bemadetoaccount for
materialdifferencesbetween thecon-
trolled and uncontrolled transactions,
ifsuchdifferenceshaveadefiniteand
reasonably ascertainable effect on
prices or profits. Suchadjustments
should bebased on commercial prac-
tices, economicprinciples, orstatisti-
calanalyses,asapplied totheavail-
abledata. Thesegeneral standardsof
comparability are subjecttomodifi-
cation underthe specific provisions
of certain applicable methods, e.g.
stricter limitationsapply regarding
the comparable uncontrolled price
method.

Whendetermining comparability the
following factorsmustbeconsidered.

Whether the functions performed are
comparableis determined byacom-
parisonbased uponafunctionalanaly-
sis, whichidentifiesand comparesthe
economicallysignificantactivitiesac-
tuallyundertakenortobeundertaken
by the taxpayers in both controlled
and uncontrolled transactions.

Furthermoreacomparisonoftherisks
borneineach transactionisrequired.

Inafirststepitmustbedetermined

15
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which controlled taxpayerbears the
risksassociated with the transaction,
which includes a consideration of
whether theincome earned by that
taxpayeroverareasonable period of
timeis commensurate with the risk
assumed.

In a second step it has to be deter-
mined whethertherisksborneby the
controlled taxpayerare comparable
to those borne by the uncontrolled

taxpayer.

Inaddition thesignificantcontractual
termsand economicfactorsthatcould
affectthe prices or profitsin the two
transactionshavetobecomparedas |
wellasthe property orservices trans-
ferred in thetransactions.

Asitisnearlyimpossibletofind two
identical ornearlyidentical cases of
intangiblelicensing comparablecom-
pensationsarehardly found whenes-
tablishing the compensation forali-
censingagreement.

Notwithstanding this general diffi-
culty the following methods often \
deliversufficientresults. |

Accordingto internal directives by
thetaxauthorities, e. g.inGermany,
theuncontrolled comparable price
method, ifapplied toassesstheappro-
priate licence fee between related
parties, shall be executed priorily by
internal comparison. The U.S. rules
tend tofavourinternal comparables
aswellwhen compared to external
comparables. Therefore, licence fees
of comparable licence agreements
between thelicensorand unrelated
licensees could be of great use. For
this purposeevenajointventurebe- |
tween the licensor ora company of
thelicensor'sgroupand athird party
may qualify as “unrelated party”, if
thethird party partnerholds the ma-
jority of the voting rights or shares.

Generally, as a practical matter the
Hnﬁtaﬁononaccesstotiﬁrdpartydata
will limit the use of external
comparablesconsiderably.

Suchexternal comparables might be
found by investigations at
organisationswhich continuouslysur-
vey the economic data ofa country,
the different business associations ‘
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(e.g. of industry, trade, tax profes-
sionals, CPAs, lawyers), professional
informationbureausand databases.

Suchdatabasesare often computer
databases, e.g.for the USspecialized
proprietary databases which focuson
the conditions of transfer of rights.
Theseareheavily turned toward cer-
taintransactionsorindustries. How-
ever,accesstosuchdatabasestendsto
beextremely expensiveand theinfor-
mationregardinga particular transac-
tionislimited. Standard publicdata-
bases on general economicdata will
belargely inadequate to meet exter-
nalcomparablerequirements. They
donotcontain thedetailsrequired to
adequately support comparability.
Thisis particularly truesince compa-
rabilityinthe USA nowincludeslong-
termexpectationsand their present
value. These twosubject mattersare
unreported and generally internally
determined and specificto the third
partiesinvolved.

In case of a long-term
licence contract
changes in the ex-
change rate may
result in substantial
detfriment for one side
or the other

Furthermoretaxauditors whoarepres-
ently auditing the taxpayeroranaf-
filiated company could beasked fora
statementin thismatter. Addition-
ally, there may exist some formula
used by therelevant tax authorities
forthese purposes, e.g.in Germany
theso-called Knoppe-Formularefer
to the chapter on Transfer Pricing -
General Principlesin Part C on Tax
Treatmentof Licensing. '

APPROPRIATE LICENCE FEE

The value of an invention is influ-
enced by many factors, e.g. break-
through (pioneer) invention, signifi-
cant cost-reducing improvement,
scopeoftherightlicensed, number of
competitorsand thus potential licens-
ees, usual profit margins in the re-
spectivebranchof industryand nec-
essaryadvertising expenses, massar-
ticleorspecial product, expected to-

- talincome of the inventor per year

and invention ready for
commercialisation oramere paper
patent with high developing cost,
patentfor protection of othersimilar
patents, term of the licence agree-
ment, restriction on use, licenceterri-
tory, exclusive or non-exclusive li-
cence, exchangeofexperience, trans-
fer of periodicupdates orimprove-
ments tolicensor, introductory train-
ing, marketsurveillance.

Forthevaluation of therighttousea
patent or know-how it is of great
importance whether the licence is
exclusiveornon-exclusive.

An exclusive licence transfers the
monopolisticstatusof thelicensor to
thelicensee, who cansupplyacertain
market, e.g.awholecountry, without
competitionby thelicensed product.
Thisexclusivity willbe reflected ina
higherlicencefee, as profits outof the
licensed production are easier ex-
pected thanincaseofanon-exclusive
licence. This willbe especially true
where the invention places the Ii-
censed product farahead from other
productsforsimilar purposes.

Anon-exclusivelicence on the con-
trary is not as valuable, thus the li-
cencefeeforthesamepatentorknow-
howshouldbelowerthanincaseofan
exclusive licence, especially if the
licensing agreement contains geo-
graphiclimitations for thelicensee,
e.g.distribution only in arestricted
region.

Furthermore the uniqueness of the
property and the period for which it
remains uniqueisrelevant, including
thedegreeand durationofprotection
afforded to theintellectual property
under thelaws of the relevant coun-
tries.

With regard to standard computer
software orother know-how, which
areoutof daterelatively fast, higher
licence fees, e.g. up 020 %-30 % of
thefactorysalesprice,shall widelybe
foundin practice.

The factors to be considered in the
valuationofanintangibleincludethe
duration of the licence, contract, or
otheragreement,andany termination
orrenegotiationrights,any economic
and product liability risks to be as-




sumed by the licensee, the existence
and extentofany collateral transac-
tions or ongoing business relation-
ships between the licensee and the
licensorand the functions tobe per-
formed by thelicensor and licensee,
includinganyancillary orsubsidiary
services. Additionally the concrete
negotiating circumstances willbeim-
portant,e.g. whetherthelicensorisan
individualinventorwhocannotsetup
the production of hisinvented prod-
ucthimself oraninternational corpo-
ration whichcould producetheprod-
uct itself, if no acceptable licence
agreementcanbefound.

Alicensor toalicensing agreement
withanunrelated licensee may rea-
sonably considerin his calculation of
the fee his costs for research and
development of theintangible prop-
erty until production maturity ofthe
productconcernedaswellasthetheo-
retical profit he would be able to
realise, if the producttobelicensed
wouldbeproducedand distributed by
himselfinstead of the licensee.

According tothe German Adminis-
trative Principles a licensee to a li-
censingagreementwithanunrelated
licensor calculates the licence fee
which he is willing to accept on the
basisof histheoretical profitoutofthe
manufacturingand distributing pro-
cessofthelicensed productand under
consideration ofall payments which
arerequired by thelicensorunderthe
licensing agreement. Naturally,both
parties will try to achieveanaccept-
able profit.

Licensingagreementsbetweenrelated
partiesshould establisha compensa-
tion whichis “appropriate”. There-
lating transfer price issues will be
discussed inthechapter on Transfer
Pricing-General Principlesin PartC
on Tax Treatmentof Licensing.

CURRENCYISSUES

In case of a long-term licence contract
changesintheexchangeratemay resultin
substantial detriment for oneside orthe
other. Therefore, often a conversionrate
clauseonacertainfixed dateisintegrated
intothelicensingagreement. Theinstitute
whose conversion rate shall be applied
should beexplicitly stated in the contract.

ARTICLE

| Thelicensee canmake surethat the con-
tractualexchangeratewillbeapplied,ifhe
‘ timely reports and paysthelicence fees.
yrep pay

Anothermethod tosecuretheagreement
against currency change is an arrange-
ment, which relates the licence fee to a
more stable foreign currency. In some
countries it may be necessary to get the
priorapprovalof the State Bank tosucha
| clause.

Ascurrency changes can furntheagree-
mentforboth partiesunattractive, aclause
providing foranadjustmentoranextraor-
dinary termination of thecontractisadvis-
able.

In case of related parties where licensor
and licenseearelocated indifferent coun-
tries with an unstable exchange rate tax
auditorsmay closely scrutinizethelicence
‘ feeclausewhetherornotthe currencyrisk
isburdened to only one party. Anarm’s
length licence fee clause would have to
provide for a ceiling concerning the cur-
rencyrisk forboth parties.

For example in case of a hypothetical
German tyre productionand distribution
subsidiary ofa US-licensor thelicence fee
clause of thelicensing agreement for the
trademarkunder which thetyresarepro-
duced and distributed may providefora
general licence fee of 4,00 % of the net
salesin German Marks. Asshownbythe
figuresbeneathsuchanagreementwould
benefit the US-licensor in case of a de-
creasing Dollarexchangevalueand disad-
vantagehimincaseofincreasingexchange
value, since he receives the royalties in
DM.

Therefore, in practiceanadditional clause
hasbeenagreed uponwhichprovidesfora
minimum royalty of US-52,00 per 1 tyre
sold. Here the currency risk is with the
licensee as he has to transfer USS.

A combination ofbothclauses, whichhas
been found in practice, would limita de-
crease of royalty receipts in case of a
falling US-$and allow extraordinary prof-
itsin case of a climbing US-5.

To avoid this unilateral benefits out of
exchangealterationstwoadditional clauses
infavourofthelicensee provide forawell-
balanced apportionment of the currency
risk. The first provisionlimits theroyalty
paymentstoa certainamountin US-§ per
1tyre, e.g.4%/1tyre. Thesecond clause
provides for anadditional ceiling in the
amountofacertain percentage of netsales
| inDM, e.g.5 %. The figures belowshow
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 theimpactthe variousexchangerateshave
ontheroyalty paymentsand how thelimits
operate. Theexampleisbased onnetsales
proceeds of DM 100/1 tyre in case of
exportand DM 150/1 tyre outof domestic
sales.

Furthermore, the partiesmay usethe pos-
sibility of hedgingto cover their currency
risksbybuyingand selling simultaneously
the required currency in the financial fui-
turesmarket.

Additionally, the detrimental effects of
inflationhavetobeconsidered inalicens-
ing agreement. In case of a turnover
related licencefee (salesroyalty) theinfla-
tionriskwill generally becovered, unless
thesales prices areregulated by the gov-
ernment concerned. If an unit related
licence fee (unitroyalty) is given, therisk
ofinflation has to be taken into account,
e.g. by a value guarantee clause, which
may in certain countries need the prior
approval ofthe State Bank.

COSTSHARING ANDCOST
FUNDIN&

Researchand development (R+D) being
anongoing process, costsharing produces
paymentsior the developer from the be-
ginning of the research project. Usually
costsharing payments would notexceed
royalty paymentsfordevelopedintangibles.
However,incaseof anunsuccessful R+D
effortcostsharing paymentswould by far
exceed thearm’slength purchase priceor

royalty. :

Foradetailed comparisonbetweenlicens-
ingand costsharing pleaserefertochapter
onGeneral Introduction-Licensing versus
cost sharing in Part A as well as to the
chapter onIntroduction-The Trade Off
betweenlicensingand costsharingagree-
mentinPartD, hereafterand theseparate
transfer pricing product.
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CURRENCYRISKLIMITATION
Conditions:
1 tyre export DM 100.00
1 tyre domestic DM 150.00
_"_'Es(ch;ﬁgg . Phceel 400% $200/1tyre $4,00/1tyre  500%
- Rae . Destina‘tiorj. ~ (inDW) (in DM) (in DM) {in DM)
.  domestc  600DM 2,00 DM 400DM  750DM | |
181000  expot  400DM  2,000M 400DM  500DM
- ':_ 'ﬁd;}mesﬁ(;- ~ 600DM  3,00DM 6,00 DM 7,50 DM
'”j1_'f;=f{,-5ﬂDM'.____ :'_.exp:jqrt - 4,00DM 3.00DM 6,00 DM 5,00 DM
..  600DM  4,00DM 800DM  7.50DM
"'1:5_;.;'2,;3{;;'13'[913_- ‘oot 400DM 400DM  8,00DM 5,00 DM
L o ol steoM - duoew Teoby | |
c_;m;_iéﬁm '_ ::.f.e'kpo.ri{:"_' 4,0'0DM‘: 5,00 DM 10,00DM  500DM |
::'}__;;:*'_:do'rz_aésticff-_ 6,00DM 600DM  1200DM  7,50DM | |
 13-3000M  opot  400DM  600DM  12000M 500D
L e 600DM  7000M  1400DM  7500M
3-%:?%.::3;5:0' DM  opot  4000M  7000M . 1400DM  500DM
-  domesic 6,00 DM 8OODM  1600DM  750DM
: f'_1$=-éL:,'ObQ:DfM:_. 'f';expdrt':":' 400DM  800DM  1600DM  500DM*
*  Incase of extreme exchange rate alterations re-negotiations of the minimum and maximum limit
should be provided for by the license agreement.

E R R A T A
/
In our article on "What's New in the 1995 Budget’ on page 5, of the December 1994 New Development at the Stamp Duty
issue, we apologise thatthere are same errorsin the table provided. The correcttable Offi
is republished accordingly. i ice
RATES OF INCOME TAX FOR THE LAST 4 YEARS ; .
‘ In our December 1994 issue on the above article,
CHARGEABLE INCOME © RATEOFTAX |TAXPAYABLE (CUMULATIVE) we refered to Mr Ong Kok San as the actin g
Sl TOUAL 1505 gl s e Collector of Stamp Duty. It has been brought to our
RM RM % % % RM RM RM attention that Mr Ong Kok San’s correct designa-
Resident individuals ' tion is the Deputy Collector of Stamp Duty. We
2500 2500 0 2 4 0 50 100 . )
2500 5000 3 5 7 75 175 575 apologise for the error made and any inconve-
5000 10000 6 | . 8 10 375 575 775 ; :
006 o500 7 i i5 P i Pk nience orembarrassment causedis deeply regret-
15000 35000 12 15 17 2875 3825 4525 ted.
15000 50000 18 21 22 5575 6975 7825
20000 70000 23 26 27 10175 | 12175 | 13225
30000 100000 28 31 32 18575 | 21475 | 22825 _ .
50000 150000 | 31 34 35 34075 | 38475 @ 40325 Thefirst line of the second paragraph of the article
e | " 987 | SRy Bs therefore should read as follows:-
Cooperatives [
10000 10000 1 2 4 100 | 200 400
10000 20000 3 4 6 400 600 1000 “ ;
10000 S e g < e |l | On October 25, 1994 the representatives of the
10000 40000 9 10 12 1900 | 2300 | 3100 Institute met with the Deputy Collectior of Stamp
10000 50000 12 13 15 3100 3600 4500 -
25000 75000 16 17 19 7100 7850 9350 Duty, Mr Ong Kok San to discuss the new devel-
25000 100000 20 22 23 12000 | 13350 | 15100 . -
50000 150000 o4 26 o7 24100 | 26350 | 28600 ;‘ opment in the valuation of shares for stamp duty
100000 250000 27 29 30 51100 | 55350 | 58600 v
250000 500000 30 32 33 126102 | 135350 | 141100 | | = @SS€ssment.
excess i 32 34 35




FROM THE PREMIER FINANCE COMPANY
E X

When John Kennedy said he
wanted a man on the moon by 1970,
they chuckled.

When the Proton Saga was
introduced, it was not without its
skeptics either.

(Look who's laughing now.)

So who's to say Malaysians can’t
make a card that’s just as good (or
better) than all those famous names
you see on television?

Not Mayban Finance Berhad. In
fact, with our ExecCard you might
say we've made a giant leap for
mankind.

We're giving unprecedented
financial power and flexibility to
people the established cards forgot
about.

The power to charge. The power
to get credit up to 3 months of your
current salary. The power to get cash
anytime you need it, at any ATM

A R D

or at any designated banking office.
And the power to create savings at
competitive rates.

To qualify you have to be a
Malaysian citizen above 21 years of
age, earning $8,400/= per annum.
And all you have to do to apply is to
give us a call. That's all. So let them
scoff. Power to the people!

Member Get Member Token

If you are an existing Mayban
Finance ExecCard member, we are
sure you'd understand why every
Malaysian should carry one. So, as
our token of appreciation, we’ll
credit $10 to your ExecCard account
for each approved introduction you
make, from now until 31 Dec 1991. I
you're not our ExecCard member
yet, this is the time to obtain one.
Act now!

MAYBAN FINANCE EXE@ARD

Kawanku or ATMs of the ABC network, For Malaysians, By Malaysians

No.l, Medan Tu 3
Tel: S (37 lines)
JOHOR DARUL TAKZIM
Batu Pahat
Tel: 07444255, 444277
Johor Bahru
Tel: 07.235214
Jalan Tebrau
Tel: 07-339964, 339993

-_—

Kluang
Tel: 07-722311, 724200

~ Muar
Tel: 06-913818, 913816

E angkawi
Tel: (04-789077, 789248
KELANTAN DARUL NATM

8 , 784688, 784985
MELAKA
Tel: 06-238922

NEGERI SEMBILAN DARUL KHUSUS
Seremban
2, 731050

DARUL MAKMUR

takah
Tel: 09-273572
PERAK DARUL RIDZUAN
1

I

PULAU PINANG
Butterworth
Tel: 04-3124 14

Pulau
Tel: 04-6:

Tel: 0
SARAWAK
Bintulu
Tel:086-35629

9891, 256140
ri
Tel: 085-410996

~ Sihu
Tek: 084-316000, 316001, 316002

6172, 7576186
am
93277, 5504107

ubang Jaya
Tel: 03-7344880, 7344884
Kajang
03-8367994, 8367548
U DARUL IMAN

Ia Terengganu
Tel: 09-624776, 624599

Jalan Pudu
Tel: 03-2222319, 2222320, 22,

Pasar
82714, 2304731, 2304730

dan Tuanku
2931311, 2931395

MAYBAN FINANCE BERHAD

We've Got The Time Fol

Lumpur, Malaysia
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Procedures For Application
For Approved Research
Under Section 34A,
Income Tax Act, 1967

Applicationshould bemadeinaccordancewiththeattached
formatin8 copiesand submitted to:-

Director-General

Malaysian Industrial Development Authority (MIDA)
4th Floor, Wisma Damansara

Jalan Semantan, P.O.Box 10618

50720Kuala Lumpur

Application should besubmitted withinsix (6) months from
theend of the financial yearinwhichthe R & Dexpenditure
wasincurred.

For proposed research projects, applicationsshould provide
anestimate of theexpenditure for each item.

Appealswithregard toapplicationsrejected by the Ministry
of Finance mustbemade within2 months from the receipt
of officialletter from the Ministry. Appealsreceived later
thantheabove mentioned period willnot be considered.

Allapplicationsand appealswillbeacknowled ged within
twoweeksofreceipt. Ifacknowledgementisnotreceived,
pleased contact MIDA at:

TelephoneNo:
FaxNo:

03-2553633
03-2557970

The guidelines forapplicationareattached as Appendix.

Appendix

GUIDELINES

1.

Criteria for Eligibility

(a) The definition of research for the purpose of this
applicationisas follows:

"Researchmeansany systematicorintensivestudy
carried outinthefield of science ortechnology with the
object of using theresults of thestudy for the produc-
tion orimprovement of materials, devices, products,
produceor processesbutdoesnotinclude:

(i) quality controlof products orroutine testing of
materials, devices, productsor produce,

(ii) researchinthesocial sciencesorthe humanities 2
(iif) routinedatacollections;

(iv) efficiencysurveysormanagementstudies;and
(v) marketresearchorsalespromotion’.

(b) Theresearchundertakenmustbeinaccordancewiththe
needsofthecountry and bringbenefitto the Malaysian
economy. ‘

(¢) Foreignresearchersmaybeemployed. The company
should, however, endeavourtotrain Malaysians.

(d Proposedresearchprojects willalsobe givenconsider-
ation.

Guidelineson Allowable Expenditure

The following expenditure can be considered for double
deduction:

(@) Rawmaterialsused directlyinthereseach project.

(b) Technical servicesundertaken in Malaysia which in-
clude paymentssuchas:

(1) Consultancy feeforobtaining information/advice
pertaining totheresearchbeingundertaken.

(ii) Paymentforuseoftesting equipment, analytical
servicesand dataevaluation.
() 1) Travel]jng cbstrelated tovisiting research stations.
Allowableexpenditureincludethe travelling cost,
food andlodging expenses. Themaximumallow-
ableexpenditureforfood andlodgingis RM400 per
personperday.

(ii) Travellingcostrelated toattending courses,/ semi-
narslocally oroverseas. Allowable expenditure
includethetravelling cost, course /seminarfeeand
food and lodging expenses. Themaximum allow-
ableexpenditureforfood and lodgingis RM400 per
person per day. In the case of air travel, only
economy classrate willbeallowed.
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(d () Costoftransportingmaterialsusedintheresearch.

(ii) Directcostonmaintenance of vehiclesused inthe
research.

(e) Basicsalary of staffinvolved directly in the research

project. Thesalary thatcan beclaimed should reflect the

amountof time the personnel devote to the particular

research project.

(f) Rentalofequipment/machinery/buildingsused forre-

search.

(g) Maintenanceofbuildingsused forresearch.

(h)

Maintenance of machinery and equipment used for
research.

Capital expenditureonbuildings, machineryand equipment
used inresearcharenoteligible for double deduction claim
asthese would qualify for Investment Tax Allowance.

FORMS

PARTI:PARTICULARS OF COMPANY

Nameof Company:

Addressof Registered Office:

TelephoneNo:

FaxNo:

Addressof Factory;

TelephoneNo:

FaxNo:

Dateof Establishmentof Company:

Income Tax File No. and Branch:

Financing
(a) Authorised Capital (RM):

(b) Paid-UpCapital (RM):

(¢) Loan (RM):

7.

10.

Equity Structure:

(a) Malaysian:

(b) Foreign (Specify country):

TypesofIncentives Approved Under Promotionof Invest-
ment Act, 1986 and Date Approved:

Typesof Products:

Sales Turnover For Past Two Years:

PART II : RESEARCH PROJECTS

1L

Listdown theresearch projectsapplied forapproval

Dateof |
Completion

Title of
Project

Dateof
Commencement

|

2.

3.

Researchperiod applied forapproval.

Listdowntheresearch projectsand theamountofexpendi-
turefordoubledeductionapproved by Ministry of Financein
thepast.

PART IIl : PARTICULARS OR RESEARCH PROJECTS

Forevery projectlisted in question (1) of Part llabove, please give
therequired informationas follows:

ilE

2.

Title of Project.

Background of research (please state the reasons for the
undertakingsuchresearch).

Location whereresearchiscarried out.

If any partof theresearchis contracted out orundertaken
asajoint-venture project withanothercompany / organiza-
tion, state the name, address and country of origin of the

company/organizationand details of research.

Ifresearchisundertaken overseas, pleasestatereasons.
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4.

CIRCULAR
Objectives of research project.
Methodology

Schedule of research activities Method and technique

Testing/investigation carried out.
Listdown thetesting/investigation carried outand equipments/toolsused forthis purpose:

Testing/Investigation carried out Equipment/toolsused

Results of Research:
For completed projects, please explainin detail theresults of the reseach.

For continuing research projects, pleaseexplain progressand achievementin the projects with relevantphotographsemphasiz-
ing onhow much of the objectives of the research have been met.

Forresearch projects proposed tobeundertaken, pleaseexplaintheanticipated results of the research.
Expenditureon Research-Project

(a) RawMaterials

Nameof Usagein Expenditure
Material Research (RM)
Total
(b) Manpower inResearch Project*
Nameof | Citizenship | PostHeld | Qualifications Job 1 Basic | Percentageof | Basic Salary
Officer/ and Responsibility | Salary Time forResearch
Staff** Experience (RM) Allocated (RM)
forResearch

*  Pleaseattachanorganisation chartof the Total Basic
company and indicate the postsheld Salary for
by theresearchstaff. Research B

Foreachofficer/staff, attacha copy ofemployers
notification (EA form) sent to
Inland Revenue Department.
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(c) Technical Services (e.g. testing, dataanalysis, etc.)

Typeof Relevanceof Agency/ Location ‘ Expenditure
Technical Services Technical Services Individual WhereServices Was (RM)
Obtained toResearch WhichProvides Carried Out
- Projects the Technical (Local/Overseas)
Services
| |
-
Total
(d) TravellingCostand Expenditure
I (i) Travellingrelated tovisiting researchstations:
Dateand Place | Purpose = Namesof Officers Travelling Cost Foodand Lodging
Duration Who Visited the (RM) Expenditure (RM)
of Visit Research Staion

Total

(ii) Travellingrelated toattending courses/seminars:

Dateand | Title | Namesof |Venue Organizer | Cowse/ | Travelling ! Course/ | Foodand
Durationof Officers Seminar Cost Seminar | Lodging
Courses/ Who Attended Content RM) Fee Expenditure
. Seminars theCourses/ (RM) (RM)
| Seminars | |
|
Total

(e) TransportationCost

L
(i) Costoftransporting materialsused intheresearch:
- Nameof Usagein Destination Expenditure
Material Research . (RM)
From To

Total
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(ii) Directcostonmaintenance of vehicles used in the research:*

CIRCULAR

Grand Total

Vehicles Used Usageof Maintenance Expenditure
inR&D Vehiclesin Carried Out (RM)
Research
Total
¥ Foragriculture-based researchonly.
(f) Maintenanceof Building:
i Typesof Relevanceof Detailson Expenditure
Building Used Building Maintenance (RM)
inResearch inResearch Carried Out
Total
(g) Maintenanceof Equipment:
I
Typesof Relevance of ' Detailson Expenditure
Building Used Equipment/Machinery Maintenance (RM)
inResearch inResearch Carried Out
Total
- () RentalofEquipment/Machinery/ Buildings
Typesof Equipment/ Usageof Equipment/ Rental Expenditure (RM)
Machinery/Building Machinery/Building
in Research
Total
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PARTIV:DECLARATION \ E R R A T A

In our articles on ‘Real Property Gains Tax’ on page 33 of the December 1984 issue,
we apologise thatthere are same errors in the tables provided. The correcttables are
republished accordingly.

CERTIFICATION

Ihereby certify thatall the particulars furnished in this
applicationaretrueand correct. S
‘ Encik Ismail had 40,000 shares in ABC Sdn Bhd. initially deemed to be
1 acquired on 21st October 1988 for:
Signatureof Applicant 40,000 x RM1,200,000 = RM240,000 of RM6 per share
o )
200,000
B His chargeable gain on the 1st April 1989 disposal is;
. NameinBlock Letters Sale proceeds 150,000
less: Acquisition price 10,000 x RM6 ~ 60,000
Date: . = — 90,000
DesignationinCompany _ -
Subjectto any exemptions or relief tax will be charged at 20%, thatistherate |
appropriate for less than 2 years of ownership.
From 1stMay 1989, he is deemed to have acquired the balance of his shares
at that date for a consideration of:
Certification by the External Auditor (For Expendi- 30,000 x RM3,000,000 = RM450,000 or RM15 per share
ture Already Incurred P, ’
Alr y uerec) 200,000
His chargeable gain on the 1st August 1989 disposal is;
I/ Wehaveexamined theexpendituresetoutin theabove
Gl g Sale proceeds 210,000
Applicationfor Approved Researchand confirm thatthe less: Acquisition price 12,000 x RM15 180,000
expenditureisinaccordance withtheaccounting booksand " 30,000
records of the company which formed the basis of the —_—
COIIIPBHY‘S audited accounts for the year/Period ended Subject to any exemptions or relief tax will be again be charged at 20%.
i His chargeable gain on the 1st April 1993 disposal is;
Sale proceeds 750,000
less: Acquisition price 72,000 x RM15 270,000
4 ==
580,000
Signature i ) ) o
Subject to any exemptions or relief tax will be charged at 10% (within 4 years
of acquisition).
Nameof Certified External Auditor
‘ RATES OF TAX

For a disposal within the following period

Companies B
0

afteracquisition:
ApprovalNo. ) %
First and second years 20
Third year 15
Fourth year 10
Pate: — £ Fifth year 5
Nameand Addressof AuditFirm Thereafter
Others
i
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MEMORANDUM

MEMORANDUM

for Annual dialogue with the
Director General of Inland Revenue

TheMalaysian Institute of Accountants
and the Malaysian Institute of Taxation
would liketoraise the following matters
fordiscussionatthe Annual Dialoguewith
the DirectorGeneral of Inland Revenue:-

1

INSTALMENTPAYMENT
SCHEME (SECTION 107B)

Under the Income Tax (Deduction
from Remuneration) Rules 1994, itis
mandatory foranemployertodeduct
monthlydeductiononaccountoftax
from theremuneration of each of his
employees.

However, wherea taxpayer hasnon-
employmentincome (e.g. business,
rent, etc.) besides employment in-
come, notice of payment by
instalments (CP38SA) underSection
107B(1) Income Tax Act 1967 (the
Act) would also be issued to the
taxpayer to pay tax by bi-monthly
instalments in respect of his non-
employmentincome.

Section 107B(2) of the Act allows a
taxpayertovarytheamounttobepaid
by instalments and the number of
instalments. However, section
107B(4) states that wherethe proviso
tosubsection (2) appliesand the tax
payableunderan assessmentexceeds
thetotal of theinstalments payable,a
penalty of 10% is imposed on the
amountinexcessof 30% of the differ-
encebetweenthetax payableand the
instalmentpayments.

+ Intheabovesituation, ifan applica-

tion to vary theamount tobepaid by
instalmentsis granted, any penalty to
beimposed ontheamountinexcessof
the 30% should be based on thetotal
instalment paymentsunderSection
107B(2) as compared with the por-
tion of the tax payable on the non-
employmentincome for the year of
assessment and not on the full tax
payableforthe year of assessment.

Wewould liketo have IRD's confir-
mation thattheaboveiscorrect.

SECTION107A(1)(b)
DEDUCTIONS

The5% deductionof the service por-
tionofthecontract paymentsmadeto
non-resident contractors wasintro-
duced toensurethat foreignemploy-
eesof non-resident contractors pay
theirtaxbeforeleaving the country. It
isadepositonaccountof theemploy-
ees’ taxand isto berefunded by the
Director General tothenon-resident
contractors.

However, the present conditions im-
posed by the Collection Branch of the
IRDbeforeawaivercanbegranted or
refund madeofthe5% withholding
tax should bereviewed.

The particularstobe furnished areas

follows:-

(i) Theincome tax reference nums-
ber of every employee of the
non-resident contractor.

(ii) Thetotalremuneration of every
employee, foreignaswellaslo-
calemployee foreachyear.

(iii) The grand total of the above
remuneration.

(iv) Reconciliation ofthe remunera-
tion in (iii) above against the
amount charged intheaccounts
ofthebusiness carried onby the
non-resident contractor if the
accounts of the business of the
non-residentcontractor endson
aday other than 31 December.

(v) Clearancelettersforevery for-
eignemployee who hasleftMa-
laysiaand copy of the payment
Teceipt.

(vi) Details of paymentunderSec-
tion 107A(1)(b) which are still
held by the Department.

Wefeelthat some of the cohdiﬁons
imposedaretoodemandingbecause:-

(i) Notalllocalemployees arelia-
bletotax. Assuch, they willnot
have tax files and it would be
pointlesstoregister incometax
files.

(i) Reconciliation of theremunera-
tion paid against the amount
charged is generally impossible
asremunerationofanemployee
canbecharged under various
contract projects and various
accounts (e.g. P&I. account,
workin progress).

(iii) Paymentreceiptsareissued by
theIRDand thusthereisnoway
of submitting them especially if
the employee has ceased em-
ployment.

(iv) Detailsof paymentsunderSec-
tion 107A(1)(b) are available
with the Collection Branch of
thelIRD.

Wewould suggest thatthematterbe
resolved as follows:-

(i) Inrespectofdeductionsalready
madeunderSection 107A(1)(b),
arefund should beauthorised if
acopy of the latest Form E (ex-
cluding Forms CP 8A) is sub-
mitted tothe Collections Branch
and the Non-Resident Branch.
(This effectively furnishes the
totalremuneration payableto
employees both local and for-

eign).

(i) Inrespectofdeductionsin1995
and futureyears, itissuggested
that, withthe implementationof
theSchedular Tax Deductions,
waiver from the deductionun-
der Section 107A(1)(b) should
begranted onapplicationby the
non-resident contractors con-
cerned and thattheIRDshould
issue a direction to the payer
readily.
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NON-TAXABILITY OF FOR-
EIGN INCOME REMITTED BY
RESIDENT COMPANIES
UNDER SECTION 3C OF THE
INCOME TAX ACT, 1967

(i) Dividend payments

Since theincomeremitted from
overseasby resident companies
isexempt fromincometax, these
income cannotbe paid asdivi-
dendsto shareholders without
incurringachargeasthereisno
Section 108 creditagainst which
dividendscanbefranked. Dur-
ing the IROU seminar in No-
vember 1994, the participants
wereinformed that thelaw will
beamended soastoenablethe
exemptincometobe paid outas
exempt dividends.

When will theamendmentsbe
made? Itisnecessary that the
amendmentsbemadeassoonas
possiblebecausemanyresident
companiesare hesitating tore-
mitincomefromoffshoreasthey
areuncertainastothefreatment
ofdividends paid tosharehold-
ers.

(ii) Approvedoverseasinvestments

In the 1994 Budget, it was pro-
posed thatthethreshold of for-
eignincomeremitted to Malay-
siawhichisexempt fromtaxwill
be increased from 50% to 70.
However,itisunderstood that
the legislation relating to this
incentive hasnotbeen gazetted.

TheInstitute would like to seek
IRD'sclarificationif thisincen-
tiveisstill in placeand available
topotentialinvestors orwhether
itisoverridden by the provision
underSection3C.

REVIEW OF THE TAX
CHECKLIST ISSUED BY IRD
ON10

APRIL 1991

Werefer toyour ChecklistonIncome
TaxComputationsissued on 10 April
1990. TheInstitutesupportstheIRD'’s
effort to increase tax awareness
amongstthe publicand havedissem-
inated the checklist to our members.

MEMORANDUM

Tofacilitatehigher degree of compli-
ance withthe Checklist, the Institute
would liketo presentbelow sugges-
tionsinrespectof some of theitems
requested in theChecklist. Thecom-
mentsrefertoPart B(Additional Par-
ticulars) of the Checklist.

(i) Overseastrips

Theinformationrequested could
belimited toonly overseastrips
and todirectors. Foremployees,
theInstitutesuggeststhatinfor-
mation be furnished only in
respect of trips exceeding say
RM5,000 per trip.

(iif) Head office Expenses
Housing Development

Guidelines or practice notesis-
sued by the IRD similar to the
onesissued on Section33(2) in-
terestrestricionwill providethe
taxpayer withsomecertainty on
thetaxtreatmentof sameitems.

TheInstitute would liketo pro-
posethefollowingsoastoassist
inimproving compliance:-

i} TheIRDshould havemore
dialoguesand briefingses-
sionswith members ofthe
professionalbodiessuchas
MIT. Feedback received
during such sessions may
be effective in increasing
awarenessof taxpayersre-
sponsibilities.

ii) TheIRD should consider
issuingmoreguidelineson
specificissueswherethere
iscertainty and uniformity
of tax treatment of suchis-
sues which havebeen con-
tentiousin the pastasthis
would expediteagreement
toassessments.

LATE RECEIPT/NON RECEIPT
OFNOTICE OF ASSESSMENT

Noticeof Assessmentand Additional
Assessment (Borang ] and JA) are
sentbyordinarymailtotaxpayersand
itappearstobetheInland Revenue
Department’s policy thatanoticeis
deemed received by the taxpayeras
longasitwascorrectlyaddressedand

Malaysian Institute Of Taxation

ithas notbeenreturned by the post
office. This isinaccordancewith the
provisions of Section 145 of the In-
come Tax Act 1967. Thereare cases
wheresuchnotices (forunknownrea-
sons)donotreach the taxpayerorhis
agent. One possible explanation is
that certain personsdonotbotherto
return to the post office any mail
whichhasbeen wrongly delivered.
Therearemany documented casesof
suchwrongdelivery of mail.

TtisfeltthattheInland Revenueshould
acceptrepresentationsmadeby the
taxpayers whohaveactually notre-
ceived thenotice of assessment, and
where therepresentationaresubstan-
tiated, the tax payer should not be
penalised fora matternotofhisown
making. Penalties arising from the
latereceipt/non-receiptof noticesas-
sessmentrepresentsgreatinjusticeto
thetaxpayers.

" Wehold the view that no penalties

should beimposed in such circum-
stances. '

EXTENSION OF TIME FOR
FILING RETURNS

Weappreciate theIRD'sobjectiveto
improve theoveralllevel of compli-
anceinthefiling of returnsand every
effortwould bemadetocomply with
thefiling programme. However, we
would like tourge the DGIR to con-
sider allowing companies having
December financial yearendsauto-
matic extension of time for filing
returnsto August31. Thisisinview
of thefact thatmostcompanieshave
their financial year endsat December
31. Areasonable period of time must
be allowed for the companies to
finalise their accounts and for tax
computationstobe prepared. Also
withbi-monthlyinstalmentspayments
and Schedular Tax Deduction (STD)
schemeinplace, IRDshould consider
granting thisextension.

INTERESTRESTRICTION (SEC-
TION 33(2))

The IRD Guidelines on interest re-
striction, issued in 1990, state that
where interest onborrowed money
charged tothebusinessaccountsdoes
not exceed RM10,000in the case of
companies and RM6,000in the case
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of individuals and others, Section
33(2) restriction will not beapplied
and the full interest will beallowed
againstthebusinessincome.

A member hasbroughttoournotice
thatthe AssessmentBranchin Kedah
had disallowed bank overdraftinter-
estoflessthan RM10,000toa compa-
ny by application of Section 33(2) (c)
because the investment balance ex-
ceeded bankoverdraft. The Assess-
mentBranch had stated that theIRD
guidelines are notnecessarily to be
appliedinevery case.

Weseeka clarification onthe IRD's
position.

Alsotherehavebeen variationsin the
restriction of interest expenseunder
Section 33 (2) by IRD.

Certain branches have classified in-
vestmentsintoincome- producing
and non-income producing forpur-
posesofsetting of interestwhilst cer-
tain branches have treated each in-
vestment as a separate source and
interest is allowed only against in-
comederived from each source.

Wetrust that the guidelines will be
implemented onanationwidebasis.

LATE PAYMENT PENALTIES
UNDER SECTION 107B AND
SECTION 103

Ourmemberhasexpressed concern
that his client was subject to late
paymentpenaltyunderbothSection
107B and Section 103.

Thedetailsof the caseareasfollows:-

Theclientwassubjecttothebimonth-
lyinstalmentpaymentsunderSection
107B for Year of Assessment 1993.
He failed o settle the difference of
RM60,000 between the tax payable
as per theForm] for Year of Assess-
ment 1993and thetotal amount pay-
able under Section 107B within 30
days from the last instalment i.e.
30.11.1993 The difference was paid
thefollowing month.

Recently the IRD issued a notifica-
tion demanding a total of RM12,000
comprisingthefollowing:-

MEMORANDUM

(i) Latepaymentpenalty RM
forlastinstalment

underSection 107B 6,000

(i) Latepaymentpenalty
for failure to settle
the taxin full
before1.12.1993

underSection 103 6,000

12,000

Themember has written to IRD ex-
plainingthatsincethe Yearof Assess-
ment 1993 tax wasalready subject to
Section 107B and not Section 1 03,
anylate paymentpenaltyshould hence
beraised underSection 107Band not
Section 103. Further, the penalties
wereimposed on thesamelate pay-
mentoffenceand forexactly thesame
period. The IRD had rejected their
explanationand verbally informed
that they had been imposing such
double penalties since the said Sec-
tionwas firstintroduced afew years
ago.

Thisisunjustand we proposethatthe
law be suitably amended to avoid
double penaltieson thesameoffence.

TAXPAYMENTS

Itwillbe helpful ifitisimplemented
nationwide for Income Tax Branch
Offices orappointed Local Banks to
acceptpaymentsofincometax (espe-
cially STD payments) and the date of
payment should be the date when
such payments are made tothelocal
branches /banks.

Inlinewith the procedures for Sales
Taxand Service Tax, we proposethat
the remittance for STD be made bi-
monthly.

Wealsonote thatStatements of Tax
Paymentsnowissued by the Depart-
ment yearlyshow only tax payments.
We propose that income tax, etc.
charged should alsobeincluded (sim-
ilar to Creditors Statements, Bank
Statements, etc.)sothattaxpayersare
informed whether ornot thereistax
unpaid orin credit.

Insituations where the 1994 income
is paid in 1995, theIRD should set up
procedureswhereby taxpayersarenot
forced tomake double payments of
tax forthesameincome.

10.

11.

12.

REPAYMENTS

Wenote thattaxpayersare penalised
whenincome tax paymentsare not
madewithin30daysorextensionsof
timeallowed, ifany. However, when
repaymentstotaxpayersarenotmade
withinareasonabletime, taxpayers
havetobearthelossof eitherinterest
orotheropportunity costs.

Thisisinequitableand Government
should consider compensating tax-
payerswheresuchlossesoccurdueto
delaysbythe IRDin making refunds
in repaymentcases. The losses suf-
fered canbe considerable especially
incasesofappealinvolving material
amounts wheretaxpayersareforced
to pay first, whateverthe grounds of
appeal,andsuch paymentsaretied up
withthe Departmentoveraconsider-
able period of time.

For a start, a taxpayer should not
make STD payments when thereis
substantial repaymentduetothetax-
payerby theIRD.

SEPARATE ASSESSMENT
FORM FOR WIFE

Practical difficulties have been en-
countered by married individualsin
completing theassessment form as
information on the wife may not be
available, particularlyin cases where
thecouplehaveseparated temporari-
ly or where the wife doesnot wish to
discloseinformation ondetailsofher
earnings to her husband.

Itissuggested that toavoid unneces-
sary delay in filling the return forms,
aseparateassessmentformshould be
issued to the wife upon specific re-
questsor amethod whereby the wife
shouldbeable tosubmit the details of
herincomeseparately to the IRD.

STANDARD TAXDEDUCTION
(STD)

We would like to seek clarification
and confirmation on the following
problemscurrently faced by employ-
ersincomplying with the STD:

a) Fornon-residentswhoareem-
ployed in Malaysia foraperiod
orperiodsnotexceeding60days
inacalendar year, they are ex-



emptunderParagraph21,5ched-
ule 6 of the Income Tax Act,
1967. Hence, they should notbe
subjecttotheSTD. Please con-
firm. If the STD needs to be
complied,isthereanyrelaxation
onthis? Thisis becauseforexpa-
triatesengaged in theoiland gas
industry, they may enter and
leave Malaysia every 30 days.
Some of them may stay in Ma-
laysia formore than 60 daysbut
there may be some who may
nevercomeback. Itwould notbe
fair forthis category of expatri-
atestopaytaxupfrontwhenthey
arenotsubjectto taxin the first
place.

b) Directors’ feesareusually paid

oncea year uponconfirmation
during the Annual General Meet-
ing of the company. Itis under-
stood thatsuch directors’ fees
are subject to the STD. Please
confirm that the STD on direc-
tors’ feesaresimilartothatused
forbonusand otherlump sum

payments.

¢) In the notes to the Income Tax

d)

(Deduction FromRemuneration)
Rules 1994, itis explained that
EPF of not exceeding RM416
permonthshould bededucted
fromthemonthly remuneration
todeterminetheSTD. However,
for bonus which is subject to
EPF, thereisnoindication that
EPF thereonshould alsobede-
ducted for STD purposes.

Please confirm that EPF should

alsobededucted frombonusto
determinetheSTDprovided that
theamounttobededucted shall
not exceed RM5,000 and the
amount of EPF attributable to
the remuneration for the 12
months of the relevant year of
assessment.

Itiscommon forexpatriatesofa
foreign company to be sent to
Malaysiatorendertechnical ser-
vicestoalocal company. Their
salariesare paid by theforeign
company in the home country
and thelocal company paystech-
nical feestothe foreign compa-
ny forservices rendered.

e)

MEMORANDUM

These expatriatesare taxablein
Malaysia for having or exercis-
inganemploymentinMalaysia.
However, thelocal company is
nottheemployer of the expatri-
ates who are employees of the
foreign company. Is the local

~ companythedeemed employer

of theexpatriatessuch thatthey
are required tocomply with the
ST

Inpractice,itwould beimpossi-
bleforthelocal companytocom-
plywith theSTDbecause first-
ly,astheexpatriatesarenot their
employees, they do not have
controlofthesalaries payableto
the expatriates and therefore
havenofundsfromwhich thetax
canbededucted. Secondly, the
local company would notknow
themonthly remuneration paid
intheforeigncountry.

Thirdly, thelocal companywould
notknow whethertheexpatriate
concerned issingle ormarried,
whether his wifeis working, the
number of children qualifying
forchild relief, etc to determine
theamountoftheSTD.

Many companiesemploy casual
workers whoare paid daily or
weeklyand whosewages, when
accumulated for the month, is
within the taxablerange. They
aretechnically employeesand
thereforewould besubjecttothe
STD. However,in practice, itis
impossible to comply because
theseworkersmay notreturnto
work after drawing their last
wagessuchthatbytheend ofthe
month, thereare nosums pay-
abletothem fromwhich taxcan
bededucted. Pleaseconfirmthat
the STD need notbe complied
for this category of workers. If
the STD needs to be complied,
please confirm thatthe IRD will
notbestricttowardsemployers
engaging these workers.

Therearecertaimemployeeswho
donotreceivea fixed salary per
monthbuthavefluctuatingsala-
ries, ie., in some months they
may receiveasalary of RM1,000
amonth whileingood months,
they may receive a salary of
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RM6,000amonth. Abonusmay
bepaid by theemployerinany of
themonths. Whichmonth’ssal-
aryistobeused todeterminethe
monthly remuneration for the
purposesofdetermining theSTD
onthebonus?

Itisourunderstanding thatre-
fundsduetoover-deductionwill
be effected within one month.
Willtherefundsbeautomaticor
willthetaxpayerhavetorequest
forarefund? Since the IRD im-
poses penaltiesforlate payment
oftaxes, interestforlaterefunds
totaxpayersshould be consid-
ered.

h) Theonusofcomplying with the

STD lies with employers. In
many instances, they have to
taketheroleastaxconsultantsto
ascertain whether a particular
paymentmadetoitsemployees

are taxable to them in the first

place before determining the
STD. Theremaybecaseswhere
employers erroneously subject
certain payments toemployees
totheSTDresulting in financial
hardshiptotheemployees.e.g.a
retirement gratuity paid toan
employeeuponreachingtheage
of55yearsand havingserved the
company formorethan10years
isexemptunder Paragraph25,
Schedule 6 of the Income Tax
Act, 1967. However, the em-
ployermay erroneously subject
sucha paymenttotheSTDwhen
itisexemptinthe first place. If
the employee is in need of the
gratuity for certain purposes, the
netamount received would sub-
stantiallybereduced by theSTD.

i) Withtheimplementationof
theSTD, taxesareremitted
directly by theemployerto
theIRD inrespect of taxes
payablebyitsemployees.
Inrelation towithholding
tax under Section
107A(1)(b) of the Income
Tax Act, 1967, the IRD
should readily grantawaiv-
erof the 5% withholdingif
thenon-residentcontractor
cansubstantiateby way of
Form CP 39 that his em-

Continuation on page 32
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1995

Programme
For Filing
Returns Forms

1. Application for extension of besubmitted in duplicate
time tofileReturn Forms after forapproval.Separatelists Eji?ggfn a:;:tgmt:
31.5.1995should bemadebyor should be prepared for C payments on account
before15.4.1995. Staggered fil- and OG casesand the cases oftaxinfictmorethan
ing of Return Forms after listed in numerical order Sinstalments:the final
31.5.1995willbe considered in and are to be sent to the T to’bema de
thefollowing cases:- respective Branches. notlaterthan October
‘ 995. If the original
(b) Aseparateapplicationmust ist?mateis}slub;)e;glent—
For Cand OG Cases bemade foreach case. ly found tobe grossly
Extension of time for submis- (¢) (i) InaCoranOG case gzgg};ﬁi;?rz;ﬁi
sion of returns will be consid- where a Notice of In- BranchOfficenotlater
ereduptotheend of Augustbut stalment Paymenthas fhan3wecksbelorathe
theprogramme forsubmission beenissued by the De- extended dateoffiling.
should besuch that35 percent partmentunderSection Appropriate adjust-
ofthe returns willbesubmitted 107Bof theIncome Tax mentsmustbemadeto
by end of June, another 35 per- Act1967,an estimate the instalment pay-
centin Julyand theremaining of the chargeable in- S On RS
30 percent in August. This comeneed notbe giv-
programmemustbestrictlyad- en.
hered to. Requestforchangesto FORHG G
tljleprogrammewﬂlnotbe con- (ii) Where a Notice of In- Extension of time forsubmis-
siclered, stalmen’fPaymenthas sion of Return Forms B and
, notbeSulNnan | g Fomms Bt vl
Forextensiontobegranted, the estimateof the charge- be allowed, if at the time of
following conditionshavetobe able income (total in- application, paymentof taxis
Tkt C(.)n‘lemthe caseof in- alreadybeing madeby deduc-
(@) Oneprogrammelistingcas (gi;\ziu;;lsgess};ii;l;?ez? trek tuvengh fieemyloyer: The
g e - . . : .
esand dates of filing must thetaxisalsotobecom- | R il begranted b he

condition that:-



(a) aprogrammelisting cases

and datesoffilingmustbe |

submitted ~ forapproval.
Separatelistsshould be pre-
pared forReturnsBand BE
and the caseslisted innu-
mericalorder;and

(b) Aseparateapplicationmust
bemadeforeachcasecerti-
fying that payment of tax
hasbeen madeby deduc-
tionthrough theemployer.

Extension of timeafterJuly for
SG cases and August for OG
and C caseswillnotbeallowed,
except in cases where certain
companies (C cases only) are
required by law to have their
accountsapproved by there-
spectiveauthorities. Separate
applications for extension of
time must be made and each
case will be considered onits
merits. Discretion lies with
Branch Heads who will only
considerextensionwhereheis
satisfied thatbecause of those

* requirementsreturnscannotbe

submitted withinthetimespec-
ified.

For D (Partnership) cases ex-
tension oftime after 31.5.1995
willnotbeallowed.

In the case where the account-
ing year on or earlier than
30.9.1994 no extension of time
beyond 31.5.1995 will be al-
lowed. Whereanyextensionhas
beeninadvertently granted, it
shall bedeemed asif noexten-
sion has been given, if subse-
quently discovered.

Any Return Forms to be filed
withintheextended timeagreed
meansacomplete Return Form
supported byaudited / certified
accounts, taxcomputationand

FILING PROGRAMME

1 alltherequired detailsasstipu-
lated in the Return Forms. Any
incompletereturnsubmitted will
be considered asalatelodge-
mentand bethussubjecttopen-

alty.

6. AReturnFormaddressedtoa
particular taxpayer whoisno
longer a client should not be
used forsubmission ofincome
ofanothertaxpayer. Instead it
should bereturned withanap-
propriatenotation.

' 7. Failureor delay by taxpayerto
prepareaccountsorsupplyin-
formationtothe Accountantor
Tax Agent willnot be consid-
ered asvalid ground forexten-
sionoftime orwaiverof penalty
unlessthereareextenuatingcir-
cumstances.

8. Wheretheextensionoftimehas
beengranted uponclaimsmade
thata taxpayerisunderanin-
stalmentschemeand if subse-
quently thisisfound tobeincor-
rect, then it will be considered
that no extension of time has

‘ beengivenandanappropriate

penalty willbeimposed onany

latesubmission.

9. Whereanassessmentismade
onthebasisof anestimategiven
inaccordance with paragraph
1(c),no formal appeal need to
belodged astheassessmentwill
berevised by theDepartmenton
receipt of the complete return
withintheextended time.

Collection Policy

10. The policyis to collect the tax
withinthestipulated periodand
alsobymeansoftheinstalment
schemeunderSection 107B In-
come Tax Act 1967 and month-
ly deduction fromsalaries. The

il 18

12.

13.

14.
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implementation of Section 107B
hasalreadybeen explained in

the Explanatory Noteissued in
1988.

Any credit available to a tax-
payer and arising from prior
years canalsobesetoffagainst
instalments due but prior ar-
rangementsmustbemadewith
the Collections Branch.

Nopenaltywillbeimposed on
employeeswhopaytheirtaxby
monthlydeductionsasrequired
by theIncome Tax (Deduction
from Remuneration) Rules
1994. Theremaybecaseswhere
the total deduction is insuffi-
cient to meet the tax payable
based on the notice of assess-
ment.Insuchcases penalty will
beimposed if taxpayer fails to
pay theoutstanding taxwithin
thetimeallowed.

Accountants and Tax Agents
should advisetheirclientsofthe
necessity tomakesufficientpro-
visionsforthe paymentoftaxto
avoid thelatepayment penalty.
Taxpayersother thanSG cases
havebeenmadeawarethatthey
should commence payment
from January or February. A
taxpayer who hasnotbeenis-
sued with a Notice of Instal-
mentPaymentmayrequestto
beincluded in thescheme pro-
vided anoticeof assessmentfor
thecurrentyearhasnotalready
beenissued to him. However,
theinstalmentpaymentswillnot
beextended beyond September
orOctober.

The Departmentreserves the
righttowithdraw ormodify any
of theconcessionsagreed upon.
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Continuation from page 2

About the MIT Examinations

EXAM_INATION SUBJECTS

HOW TO BE AN ASSOCIATE OF THE IN STITUTE

Level I Economics, Business
Statisticsand Computer Knowledge
Taxation]

Financial Accounting I

Levelll TaxationlIl
TaxationIII

Companyand Business Law

Levellll TaxationIV
TaxationV

Financial Accounting I
Businessand Financial

Management

WHAT ARE THE ENTRANCE
REQUIREMENTS

The Institute admits students with various educational back-
ground. Theminimum requirements forstudent registrationis
thathe/she mustattain the age of seventeen and has obtained
principal passesinatleasttwo subjects (excluding Kertas Am/
Pengajian Am) ofthe HSC/STPM examination or the equivalent.
Other qualifications deemed equivalent or to supersede the
minimumrequirementsislisted in the Student’s Guide orcall the
Secretariat for assistance.

WHEN TO REGISTER

YoumayregisterasaStudentof the Instituteat any time. The MIT
Exanﬁnationishgldin November/ Decemberannually.

Theclosing dateforregistration for the 1995 sessionis 31 March
1995.

APPLYING FOR EXEMPTIONS

Exemptions from specific papers in the MIT Examinations are
availabletoholdersofrelevant university degrees, diplomasand
other professional qualifications. Theextent of exemption grant-
ed willdepend on thelevel of the qualification attained and the
relevance of course content as determined by the Council. All
applications for exemption or evaluation of qualification for
possibleexemptionmustbemade inprescribed formsavailablein
the Student’s Guide.

HOW TO REGISTER

Please contact the Institute’ssecretariat fora copyoftheStudent’s
Guide. TheGuidecontains general information on the Examina-
tionand asetof registration form whichistobe completed with
thenecessary documentsenclosed and returned tothe Secretariat.

ThelInstitute’s officeis open from 8.30 am to 4.30 pmonMondays
toFridaysand 8.30amto12.30 pmon Saturdays.

Any Registered student who has passed the examinations
prescribed (unlessthe Council shall have granted exemptions
fromsuchexaminationsorpartsthereof) and whohashad not
less than 5 years practical experiencein practiceor employ-
mentrelating to taxation matters approved by the Council
wouldbeeligibletobeadmitted asan Associateof the Institute.

TAXATION AS A CAREER

Tax affects all of us! Every income earner and business -
however -small has to thinkabout tax. In this way, thereis
alwaysademand for tax consultants. Thetaxation profession
offersa career witha future, withabroad scopeofinterestsand
opportunities foradvancement. (SeeIllustration 1 and 2)

Ilustration1

MALAYSIAN INSTITUTE OF TAXATION (MIT)

Opportunities in accounting, law,
management or as tax agent

" Career in the IRD, accounting firms, law
practices & corporations

Taxation is complex and constantly

changing

Knowledge of related, non-tax matters

essential

ATIl to provide the competitive edge %

Ilustration?2

MALAYSIAN INSTITUTE OF TAXATION (MIT)
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working
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first job"

Semi-senior

MIT Qualification




IMPLICATIONS

Whilst the 5% service tax is generally
charged and levied inter-aliain respectof
any prescribed service provided by orin
any prescribed professional establishment
orprescribed establishment, itishowever
notapplicableinLangkawi, Labuanand
Free Zones. A freezoneisdefined under
the Free Zones Act 1990 to mean any part
of Malaysia declared as either a free
commercial zoneorafreeindustrial zone.
Thus, based ontheaboveprovisionsinthe
Service Tax Act, 1975, the scope of the
service tax exemption would therefore
coverany prescribed servicesprovided to
customersin a free zone by eithera pre-
scribed professional establishment ora
prescribed establishment.

Withregards to publicaccountants who
areregistered under the Actountants Act,
1967 which therefore constitute a pre-
scribed professional establishment, the
prescribed servicesare the provision of
accounting, auditing, book-keeping,
consultancyand other professionalservic-
esnormally provided by Public Accoun-
tants. Examples of other professional
servicesnormally provided by Public Ac-
countants would include for example,
taxationand managementconsultancy ser-
vices. Examples of themannerin which
some of theaboveprescribed servicesare
usually provided by the publicaccountants
tocustomersin thefreezonesareillustrat-
ed inthe Appendix.

The provision of prescribed services nor-
mally culminatesin the preparationand

submission of adocumentby the public

PROVISIONS
Or PRESCRIBED SERVICES TO FREE ZONES
- SERVICE TAX -

BY: MR CHUAH SOON GUAN
Council Member

| accountanttotherecipientofservices, the

customers. For instance, in the case of
auditingservices, thedocumentprovided
willbetheaudited annual accounts which
incorporates theauditor’s report whilein
the case of a tax compliance work, tax
consultancyassighmentormanagement
consultancy assignment, thedocument
provided tothe customer would generally
bein the formofareporthighlighting the
findingsand recommendationsof thesub-
ject matter.

Inthelightof theabove,itcanbeviewed |

thatthe prescribed services of the public
accountantwould bedeemed tohavebeen
provided tothe customer when thedocu-
ment prepared by the publicaccountant
suchastheaudited annualaccountsand
reports, for example arereceived by the
customer. Thus, wherethe customerisin
a freezone, the prescribed services of the
public accountant would be deemed to
havebeen provided in the free zonewhen
thedocument, whichis the culminationof
the provision of prescribed services is
provided tothe customer.

Itshould beappreciated thatinthecourse
of preparing the document, some of the
preparatory servicesmay havebeenren-
dered outside the free zone, forinstancein
theofficeof the publicaccountant. Asthe
5%servicetaxdoesnotapply tofreezones,
the consequential effect is that the 5%
service tax need notbelevied on the fees
charged tocustomersin the free zones for
theabove prescribed services provided by
the public accountants. Asall the other
prescribed services rendered by public
accountantstocustomersinfreezonesare

)
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alsoin the similar manner as discussed
above, the5% servicetax would therefore
alsonotapply onthefeescharged onthese

Services.

Theargumentadvanced above for non-
taxability wasbased on the ‘rendering of
services’ concept. However at a recent
meeting with the head of Service Tax in
CustomsheadquartersMr. YeapHockSun,
wewereinformed that provision of pre-
scribed services to such areasshould be
based onwhereitis performed. Inthe case
ofaccountants performing auditing, asub-
stantial portionof theworkis performedin
the office of the auditors whilst for tax
compliance, work is wholly in the tax
agent’soffice. Even though proration of
theservicetaxbased onproportionatetime
spentinthe officeand in the client’s pre-
mises could be done it was deemed not
practical.

MIA /MIT’srepresentativeshaveappealed
thataccountants who havenotcollected
the service tax for services provided to
clientsin free zonesbe exempted for hav-
ing toaccount for theservice tax retrospec-
tively. The effective date be based on
currentdate.

MIA /MIT arepresently awaiting awritten
confirmation of the Custom’sinterpreta-
tion. Once received, members will be
informed.
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APPENDIX

‘ PRESCRIBED SERVICES

A)  Auditing

5)

B) Taxation

a) Compliance

b) Consultancy

C©) ManagementConsultancy

TYPICAL MANNER IN WHICH THE
PRESCRIBED SERVICES ARE
CARRIED OUT

1

2)

3)

4)

Pre-auditdiscussion with customer for

the following purposes:-

a) agreeingonthetimetable foraudit
b) understanding customer’sbusiness
and operations

Auditfield work carried outat custom-
er'spremises

AuditPartner/Manager sreviewofaudit
workpapersatauditor’s officeorat cus-
tomer’s office

Discussionswith customeron post-audit
issuesat customer’s office orauditor’s
office

Issuanceofauditor’sreportand submission of

1)

2)

3)

4)

1)

2)

3)
4)

1

2)

3)
4)

audited annualaccountstocustomerina
freezone ‘

Preparationof taxreturnand computa-
tion based on customer’s audited ac-
counts

Discussion with clienteitherataccoun-
tant’s office or customer’s premises to
obtain furtherinformation or clarifica-
tion.

Finalisationand submission of tax com-
putationsforcustomer’sapproval before
submission to Inland Revenue Depart-
ment !

Once customer has approved the tax
computation and return, they will be
submitted to the IRD

Meeting with customereitherataccoun-
tant or customer’s office to discuss
subjectmatter.

Preparation of consultancyreportatac-
countant’s office or sometimes, at cus-
tomer’spremises

Submission of reportto customer
Further discussion at customer’s office
to discuss findings and recommenda-
tions

Meeting with customereitherataccoun-
tant or customer’s office to discuss
subject matter

Preparationof consultancy reportat ac-
countant’s office or sometimes, at cus-
tomer’spremises

Submissios of reportto customer
Furtherdiscussion at customer’s office
todiscuss findings and recornmenda-
tions -

Continuation from page 29

D

ployees have been subject
totheSTD. Please confirm
that thiswill be case.

j»  ThelIRD should consider
waiving penalties fornon-
complianceforthefirstfew
months, especially fornew-
lyincorporated companies
whichhavenotbeenregis-
tered with Ereferencenum-
bersand forexpatriateswho
are awaiting their work
permitapprovaland have
yettoberegistered witha
taxfile. Docompanieshave
toapply onan individual
basis for an extension of
timetocomply?

Please confirmthat STD canbe
paid for expatriates who have
started workinMalaysiabuthave
not been registered with a tax
file,solongastheE file number
isavailablefor theemployeris
available.

Inthesituation where the E file
numberand theexpatriate’stax
reference numberare bothnot
available, is there any way his
taxcanbe paid?If taxisnot paid
due to the said reason, can the
amount be paid in the subse-
quentmonthwhenthenumberis
available? Under this circum-
stance, will there be a penalty

imposed?

Please confirm that the STD
needs to be complied for non-
residentemployeesalthoughthe
STD table is based on resident
taxrates.

Incertainindustries, itisunclear
whetherthepersonsengaged s
actually an employee undera

contract of service or an inde-

pendentcontractorunderacon-
tract for service. e.g. In
stockbroking firms, a corporate
dealerearnsa fixed salaryanda
commission based on perfor-
mance. Likewise for a branch
manager of car dealing compa-
ny. Please confirm thatthe STD
isapplicable only to the fixed
salary while theSTDisnotap-
plicable to commission as it
wouldbetreated asbusinessin-
come of the employee for tax
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In the month of January

. ! Kok Foo represented the
this year, the Institute was Institute to giveaninspir-
invited to deliver career ingtalkentitled “Prospects
talksattwocampuses,one and Challenges in Taxa-
being at Universiti Utara tion” to smde%\ts of UUM.
Malaysia (UUM), Kedah
?Jnd t11<1§ cc))ther atgoli‘flf;\};l'lk Meanwhile at Politeknik

ngkuUmar, Ferak. 1he UngkuOmar, MrRichard
talkswere ?rgameQby the Thorntonspokeon therole
campuses resepective Ac- of the Instituteand “Mak-
countancy Clubs. ing a Career in Tax”. Mr

Thorntonalsotookthisop-
Theearlier Career Talk at portumtytomformstuderﬁs
UUMwasheld oln9]51nlu— R e of the Politeknik on the
ary 1995. A fax practitio- M Fehard Thoston ) bngprsnted a overe by GRAGASY o4 o MIT Examni-
nermAlorSetar,MrChang Mr Easwaran Kandasamy (right) looks on nations.

MIT/MIA Forms
Working Committee

with IRD

IRD invited the Instituteand Malaysian Institute of
Accountants (MIA) toassistin formulating guidelines
todeterminewhetherrentalincomereceived isSection
4 (a) or Section 4(d) income.

The Institute nominated representatives totheabove
Working Committee. TheInstituteisof the view thatthe
Working Group could beused asavehicletoraiseother
contentiousissues where formulation of guidelinesis

required.

Thefirstmeeting washeld on25]January 1995.MrQuah
Poh Keat, Mr Arjunan Subramaniamand Ms Nancy
Yeohrepresented bothInstitutes.

to contribute

Richard Thornton
appointed ACCA

Examiner

Richard Thomtion, ourregularcolumnistfor thejournal's
Students Section wasrecently appointed as Examiner
for Paper 11 (M) TaxPlanning by Chartered Association
of Certified Accountants(ACCA).Hisfirstassignment
willbethe setting of the June 1995 paper. Richard isalso
amember of the Institute's Examinations Committee
and Editorial Board Committee.

Professionally, Richardisa Visitng Associate Professor
inUniversitiKebangsaanMalaysiaand heisattached to
theFaculty of BusinessManagementin the Department
of Accounting.

buting to the Tax Nasional,
icles whicjhare-’ptjbi'
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TheRoyal Customsand Excise Mala
officers effective January 1995:

Banib.Roslan
TimbalanPengarah

CawanganImport/Eksport
Ibu Pejabat

Saadon b.Hj. Mohd. Dros
Penolong Pengarah
Cawangan CukaiJualan
IbuPejabat

Abdullah b.Hj. Abd. Rahim
Penolong Pengarah
CawanganIndustri
IbuPejabat

Shaharuddinb.Ibrahim
Penolong Pengarah
Cawangan CukaiJualan
Wilayah Persekutuan

Zaharah bt. Ahmad
Penolong Pengarah
Cawangan CukaiJualan
Wilayah Persekutuan

Mohd. Sapianb.Mohd. Rashid
Penolong Pengarah
UnitKontena (Eksport)
PelabuhanKelang

Che Mas bt. Hashim
Penolong Pengarah
CawanganKargo
LTA,Subang

Mat Yusofb. Abdullah
Pengarah Kastam
NegeriPahang

Subbiah @ Raman a/l Karuppiah
Penolong Pengarah

CawanganPencegah
PulauPinang

Mohamad b. Jaafar
Penolong Pengarah
CawanganFEksais
PulauPinang /Seberang Perai

Seetalataa/p Adris
PenolongPengarah
CawanganIndustri
Ipoh

CUSTOMS NEWS

Rokiahbt. Abdullah

Penolong Pengarah
CawanganCukaiPerkhidmatan
Johor

Nadzrahbt. Abdullah
Penolong Pengarah
CawanganIndustri
JohorBahru

Roslanb.Md. Noor
Penolong Pengarah
PasirGudang

Johor

Chung TsuHsien
Penolong Pengarah

CawanganImport/Eksport
Ibu Pejabat

Othmanb. Ibrahim
Penolong Pengarah
CawanganIndustri
IbuPejabat

Lam Ahmadb.Hassan
Penclong Pengarah
CawanganPencegah
WilayahPersekutuan

OmiMarsom bt. Mohd. Tahir
Penolong Pengarah

Cawangan Fksais

Wilayah Persekutuan

Mohd. Zanb. Ali
Penolong Pengarah
CawanganPencegah
Selangor

Ibrahimb. Hamid
Penolong Pengarah
CawanganImport
PelabuhanKelang

Zainal b. Mustaffa
PengarahKastam
NegeriKedah

Mohamadb.,Md. Zain
Penolong Pengarah
CawanganPencegah
Butterworth

ysiahasinformed the Institute of thenew placementof the following senior

- Low Tak Fun

Penolong Pengarah

CawanganImport/Eksport
PulauPinang

Shuibb.HajiSalleh
Penolong Pengarah
CawanganIndustri
Seberang Perai

Nurlis b. Haji Mohd. Nor
PenolongPengarah
CawanganPencegah
Terengganu

Faridah bt. Che Lah
Ketua Bahagian Cukai Dalaman
Johor

Lim Poh Huat
Penolong Pengarah
CawanganPencegah
JohorBahru

MEMBERSHIP STATUS OF MIT
AS AT 3 NOVEMBER 1994




WHATIS APARTNERSHIP

Infivedifferentsections, the Income Tax
Act1967laysout themain rulesfortaxing
partnersina partnership.

Beforeapplyingthoseruleswehavetobe
quitesure what we meanby partnership.
Thewords “partner” and “parinership” are
muchused inordinary language. Forex-
ample, a person will often refer to his wife
ashispartner. Whenwetalkabout partner-
shipinalegalsense, weneed tolookat the
Partnership Act 1961. Besides defining the
meaning of parinership, itdeals withmat-
ters such as the relations of partners to
personsdealing with them and therela-
tions of partners one toanother. '

According to the Act, partnershipisthe
relation which subsists between persons
carrying on business in common with a
view of profit. Therearethreeelementsto
the definition. “Carrying on business”
meansthattheremustbeanactivity falling
within the definition of “business” which
isstated toinclude “every trade, occupa-
tion or profession”. Thisis similar to the
definition of business forincome tax pur-
poses sowecanassumethatanactivity the
income of whichischarged totaxunder
Section 4(a) of the Income Tax Act 1967
will also be an appropriate partnership
activity. Thenotableexceptionisthat the
Partnership Act 1961 does not include
“everymanufacture or concernin thena-
tureoftrade” asdoestheIncome Tax Act
1967. A trade mustbe a real trade. The
persons must carry on the business “in
common” whichimpliesthesharing ofall
rightsand responsibilities. Finally, there
must be “a view of profit”. An activity
intended tobenon profitmaking cannotbe
apartnership.

Inmany casesitwillbe easy toseewhether
anactivity constitutesa partnership. The
Partnership Act 1961 refers to certain

STUDENTS’ SECTION

The Taxation Of

Malaystan Institute Of Taxation

Partnership Income

Prepared by:
RICHARD THORNTON

Visiting Associate Professor, Universiti Kebangsaan Malaysia

activities which are not to be taken to be
partnershipunlessthereisotherevidence
ofintention to carry them onin partner-
ship.Forexample:-

(i) jointtenancy,tenancy in common,
joint property, common property or
partownership

(ii) thesharingofgrossreturns

(iii) the receipt ofashareof profitsby way
ofannuity inconsideration forthesale

ofbusinessgoodwill

Ontheotherhand, thereceiptbyaperson
of ashare of profits of abusiness is prima
facie evidence that he is a partner in the
business. Wherethisappliesitisnecessary
tolookatallof thecircumstancestodecide
whetherthereisa partnership. Thiscanbe
particularly relevantwhenaperson work-
ing in the business receives a share of
profits. Ifallof theotherevidence pointsto
amaster/servantrelationshiphewillnotbe

apartner. Ttisnotuncommonfora person

to be called a “salaried partner”. If heis
held outtobea partner, third partieswillbe
entitled totreathimassuchbutwhetherhe
is apartnermrelationtothe otherpartners,
and fortax purposes, isagain tobedecided
ontheevidence. If theevidence pointsto
theintention to createa partnershipsitua-
tion, thenhe willbea partnerbutifitpoints
toamaster/servantrelationship thenhe
willbeanemployeeand nota partner.

COMPUTATION OF
ADJUSTEDINCOME

A partnershipisnotaseparatelegal entity

soeach partnerischarged totaxindividu- |

ally on his share of partnership income.
However, inordertodetermineany par-
ticular partner’sshareofincome, alittle
pretenceisrequired. The partnershipis
firsttreated asasinglebusiness, referred
to in the Income Tax Act 1967 as the
proprietorshipbusiness. Thisisachieved
by assuming thatthe wholeofthebusiness

and assets together with all rights and
liabilities of the partnership have been
transferred to theindividual partner, that
the business is carried on by him in the
samewayasitis carried onby the partners
and thattheaccountsofthe partnershipare
the accounts of his own business. The
pretence continuesthroughoutthewhole
of the period forwhichheisa partner.

To calculate the adjusted income of the
partnership, thenormal principles of in-
come tax are used, such as the rules
relating tothe determination of basis peri-
odsand theascertainment ofgrossincome
and deductions. Theamount ofadjusted
income found inthisway forabasis period
forayearofassessmentisreferred toasthe
individual partner’s provisional adjusted
income.

Every partnershipwillhaveit'sown par-
ticularrulesastohow profitsorlossesare
tobeshared between partners. Thismay be
setoutclearlyinapartnershipagreement
oritmay beaninformal understanding
between the partners. Often, partnersare
entitled toafixed sum (sometimesreferred
to as partners’ salaries) and the balance
aftersuchentitlementsisdividedin frac-
tionalshares. Pariners mayalso beentitled
toreceiveintereston capital provided to
thepartnership. Neithersalariesnorinter-
est paid to partners may be deducted in
arrivingattheprovisionaladjusted income
ofthe partnershipbusiness.

In thenext stage, the divisible income of
the partnership business for the basis pe-
riodisdetermined. Thisisdonebystarting
with the provisional adjusted incomeand
making aseries of deductions for the fol-
lowing amounts payablefor thebasis pe-
riod:-

(i) remunerationto partners (i.e. part-
ners’ salaries)

37
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(ii) interestpayabletopartners(otherthan
inafiduciary capacity)

(iii) any expense charged in the partner-
shipaccounts which represents pri-
vateordomesticexpensesofa

pariner

See Example 1

Atthe final stage, the partner’s share of
adjusted income is found by taking the
partner’sfractional share of the divisible
incomeandaddingback theamountattrib-
utabletohimoutoftheamountsdeducted
marrivingatthedivisibleincome.

Whereprofitsharingarrangementschange
duringabasis period, thedivisibleincome
istreated asaccruingevenly overthebasis
period and thenapportioned between the
partnersaccording to their entitlements
fromtimetotime.

See Example 2
CAPITALALLOWANCES

Usually, a partnership will have some
assets which qualify for capital allow-
ances. Theseare treated asbeing owned
jointly by the partnersand each partner
will be entitled to a share of the capital
allowancescalculated fora yearof assess-
ment. The calculations are made in the
normal way based on thequalifying ex-
penditureincurred during thebasis period
fortheyearofassessmentand assetsinuse
attheend of that period. A partner’sshare
iscalculated based on his entitlement (if
any) toshare profitsat theend of the basis
period. Solongasthe partnershipbusiness
remainssubstantially thesameand thereis
atleastone continuing partner, ch angesin
the partnershipsuchasretirementsorthe
admission of new partnersareignored.
Capital allowances will continue to be
calculated asfora continuing business.

Semetimes anasset whichisused in the
parinershipbusinessisowned by a partner
individually. In that case the partner
concerned willbeentitled to the whole of
the capital allowances for that asset.

Thestatutory incomeofa partnerfrom the
partnership businessis calculated in the
normal wayaslaid downintheIncome Tax
Act1967. Hisshare of capital allowances
will reduce his share of the adjusted in-
come (and hisshare ofabalancing charge

willincreaseit). Anyallowance thatcan-

STUDENTS’ SECTION

. EXAMPLE1
X, Yand Z carried on businessin partnership.
Thepartnership profitand loss account for the yearto 31st March 1994
‘wasasfollows:- _ :
Grossincomefromsales 500,000
Less: Consumedof Rawmaterials _ 144,000 z
Overheads (including disallowablesubscriptions
RM4,000and private espenses of _
partner X, RM#5,000 100,000
Depreciation 30,000
Intereston capital = o
(X, RM12,000 and Y, RMS,000) 20,000
Partnerssalaries . :
(X, RM35,000, Y, RM45,000 and - . e
Z, RM20,000) 100,000 394,000
Partnershipprofit
- (shared 50:30:20 up t0 31-12-93 -
- and then 40:35:25) 106,000
Provisionaladjusted incomeand divisibleincome : |
 inrelationtoeach partneriscalculated as follows:
 Partnershipprofit - sty
'.'Add Disallowablesubscriptions 4000 . ¢
Privateexpensesof X - 6000
Depreciation : 30000
 Intereston partniers' capital 20000 :

- Partners'salaries - 100,000 160 000 .
Pmmwnalad]ustedmcome - - -5266,0'00
Less: Partners'salaries 100,000

Intereston partners’ cap1tal 20000 e
Privateexpensesof X 6,000 126,000
Divisibleincome 140,00
.EXAMPLE2
' Facts asinEXAMPLE 1. Theadjusted income of each partner forthe; i
yearof assessment 1995 canbe ascertainedasfollows--
- X Ny el
Shares of divisible income (RM140,000) _ - -
t031/12/93,9/12thsshared 50:30:20 52,500 31,500 21,000 105,000
_xom1/1/943/12thsshared 403525 14000 12250 8750 35,000
Partners’salaries 35000 45,000 20,000 100,000 _'
Intereston partners' capital 12,000 8,000 - - 20,000
anateexpertses ofX 6,000 - - 6,000
119,500 96,750 49,750 266,000
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not be used due to an insufficiency of
income is carried forward by him and ‘ : _ .
included with theallowancesforthefol- | = | . = = : e —

! lowing year. ‘ "I_."_he-_ﬁ_xed assets of thepartnership mEXAMPLEl consisted of newitems of office
b eqmpmentacquiredm_theyeartoSlstMarch1994ataco_stofRMSO,GO{)whichwere_ _
‘ inuseattheend of the basis period along with office equipmentacquired inthe

See Example 3 : _ _ _ S 1 i
previous twoyearsata costof RM150,000. Inaddition, partner Y claimed capital
NON BUSINESSINCOME . allowances for business use - estimated at 25% - of his car which had cost him

Income of the partnership which is not

. RM60,0002 yearsbefore. Capital allowances are calculated as follows:- :

Motor

businessincome, suchasrent, iscomputed | .‘Oﬂjc'e =
for tax purposes according to the rules ‘ = Eequipment ' Car
applicable tothe particular source of in- o =
come (including therulesapplicableto | Rateofannualallowance 12% 16%
basis periods) and thenapportionedbe- = == L RM.
tween the partnersin their profitsharing Cost/availablelimit 180,000 20,000
ratios. Theamountssocomputed willbe ‘ = . _
charged totaxseparately from thebusiness Initialallowance-20% 6,000 .
incomeofthepartner. e L0 e
1 e

PARTNERSHIPCHANGES i ki
Whenapersonceasestobeapartnerora | | Statutory incomes of the partners for year of assessment 1995 are:-
new partnerisadmitted, thereisinfacta | | X + 7
cessation of the old partnership and the

\ i
commencement of a new one. Where | | g o¢a diustedincome 119,500 96,750 49,750
accounts continue to be made up for suc- ‘ Capitalaflowanceson
il e hOf““’e;;em‘;nmsandthe officeequipment-shared40:35:25  (11,040)  (9,660)  (6,900)
partnershipchangetakespaceatanac | | o, i 110wances onmotor car (2.000)
counting yearend, basis periods foryears ’ P e _ =
ofassessment willnormallybeunaffected | | _ . T
by the change. Each partner’s share of 108 dny a0 £t

adjusted incomewillbe calculated accord-

ing to his entitlementtoshare profits from - "__ -

timetotime. Inrelationtoany person who
wasa partnerin theold partnershipand
. continuestobea partnerafterthechange,
the partnershipbusinessis treated as con- ‘
tinuing unbrokenevenifthechangetakes
placepartway throughtheaccounting year

EXAMPLE 4

- AandBwerein partnership sharing profits equally until 1st April 1993 whenA
~ retired. Anew partner, C, was admitted sharing profits with Bin the proportions
60:40. Accounts were madeup for the year to 30th September 1992, the 6 months

sothatthereisnorevision of basis periods to 31st March 1993 and the year to 31st March 1994 with divisible income of
and thatpartner’sshareofadjusted income RM 120,000, RM64,000 and RM 140,000 respectively. = =
iscalculated inthenormalway. A ' - ' : : =
| : = A B C  Toll
. However,achangeofaccountingdatemay =~ : e RM  RM RM R™ME
necessitatea revision of basis periods. Divisibleincomeisshared _aé, follows:- : B : i
" See Example 4 ~ Year to 30th September 1992 60,000 60,000 - 120,000
6months to31st March 1993 32,000 32,000 64,000
A PARTNERSHIP LOSSES Year to 31st March 1994 ' 84,000 56,000 140,000
Inalosssituation the calculations proceed ! | Shares of adjusted income will be:-
inmuchthesamewayas outlined above. ‘ i _ . =
‘ Anadjusted loss will ariseinstead of pro- Yearofassessment1993 60,000 60,000
visionaladjusted income wheretheinitial Yearof assessﬁ\ehﬂ%fl 32,000 seenote .::
computation producesanegativeresult. ‘ Yearof assessment 1995 : 84,000 56,000

Tothisisadded thesumofthe3categories | |
of adjustmentreferred tounder COMPU- |
TATION OF ADJUSTED INCOME to
givethedivisibleloss. Aninitialamount
of provisionaladjusted income may also
become adivisiblelossifitisless thanthe

‘ The chaﬁge of accounting dateaffects Bas the continuing partner. The Director
 General of Inland Revenue will make a direction as to basis period for year of
| assessment1994. ' : '
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sum of the 3 categories of adjustment.
referred to.

Thedivisiblelossisthen divided between
the partnersin thesameway asanamount
ofdivisibleincome would have been di-
vided. Anindividual partner’sadjusted
lossisfound by deducting the amount
attributable to him out of the amounts
added inarrivingat the divisibleloss.

Where theadditionsmade fora particular
partneratthatlaststageresultina positive
figure, hewillhaveadjusted incomeand
notanadjusted loss for thebasis period for
ayear ofassessment.

Relieftoa partner foran adjusted lossis
given according to the rules set out in
section 44 of the Income Tax Act 1967.
Reliefis givenprimarily againsthisaggre-
gateincome forthe same yearofassess-
ment, which willinclude income from all
othersourceswhetherbusinessornonbusi-
ness. Totheextent that hisaggregatein-
come is insufficient to cover it, the ad-
Justed loss is carried forward (and added
toany previousloss unrelieved) for relief
against hisstatutory income fromany busi-
nesssourceforfutureyears of assessment.

See Example 5

NONINDIVIDUALPARTNERS

A partner in a partnership may be a
company oranother partnership (referred
toasasub partnership). Insucha case, the
shareofadjusted income ofthatparticular
partnerwillbeascertained inthesame way
asforanindividual partner. Thatshare,in
thecaseofacompany, willformaseparate
sourceofbusinessincomeofthecompany.
Forasub partnership, theshare of adjusted
income from themain partmership willbe
allocated to it’s partners in the manner
described above and they will then be
charged totaxindividually

OTHER ASPECTS

Thetaxation of partners may beaffected
by other circumstances such as the pay-
ment of annuities to retired partners or
their families, partnership changes which
trigger cessation ordeemed disposal pro-
visionsinrelation tovaluation ofassets or
dealinginassetsbetween partners. This
article has covered only the general as-
pectsof partnership taxation.

EXAMPLE-S

DandEwErein.pérf;ders}:ﬁlﬁ.shaﬁngproﬁts equa}lyafterchargmg parm<ers’ salaries

|
|
-
f
|

STUDENTS’ SECTION

of RM21,000 and RM15,000 respectively. Accounts were made up to 3lst

- Decemberineach and theresultsfor 1993 produced an adjusted loss of RM50,000
_wbﬂs’&tthosefbrﬁ%prodﬁcédpmﬁsionalédfl.;stedMOmeofRMQD,OQQ;Nﬁtrental -

income frompartnership property amounted to RM20 ,000ineachyear. Thepartners

- had noothersources ofincomeand the positionisasfollows:-

D

Total
Yearofassessment 1994 = e
Adjustedloss 50,000
Add partners’ salaries - 36,000
 Divisibleloss 43,000 43,000 86,000
Deductpariners’salarie 21,000 15000
 Adjustedlosses 22,000 28,000
Lessnetrentalincome 10,000 10,000
Adjusted loss carried fo 12,000 18,000
Yearofassessment 1995 e .
Provisionaladjusted income 90,000
| Deductpartners’salaries 36,000
Divisibleincome 27,000 27,000 54000
Add partners’salaries 21,000 15000
- Adjustédbusine'”ssmcome 48,000 42,0’00 T
- Lessadjustedlossb/f 12,000 18,000
Statutoryincome 36,000 24,000
~ Netrentalincome 10,000 10,000
46,000 34,000

Ageregateincome

- The Council of the Malaysian
Institute of Taxation Wlshesall our
- members and readersa

- Wesa
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HOW TO BECOME A MEMBER OF THE MALAYSIAN INSTITUTE OF TAXATION

2.

Benefits and Privileges of
Membership

The Principal benefits to be derived
from membership are:

1. Members enjoy full membership
status and may elect representa-
tives to the Council of the Institute.

2. The status attaching to member-
ship of a professional body dealing
solely with the subject of taxation.

3. Supply of technical articles, cur-
rent tax notes and news from the
Institute.

4. Supply of the Annual Tax Review
together with the Finance Act.

5. Opportunity to take part in the
technical and social activities
organised by the Institute.

Qualification Required For Member-
ship

There are two classes of members,
Associate Members and Fellows. The
class to which a member belongs is
herein referred to as his status. Any
Member of the Institute so long as he
remains a Member may use after his
name in the case of a Fellow the letters
F.T.LI. and in the case of an Associate
the letters AT LI

Associate Membership

1. Any person who has passed the
Advanced Course examination
conducted by the Department of
Inland Revenue and who has not
less than five (5) years practical
experience in practice or employ-
ment relating to taxation matters
approved by the Council.

Any person whether in practice or
in employment who is an advocate
or solicitor of the High Court of
Malaya, Sabah and Sarawak and
who has had not less than five (5)
years practical experience in prac-
tice oremploymentrelating totaxa-
tion matters approved by the Coun-
cil.

Any Registered Student who has
passed the examinations pre-
scribed (unless the Council shall
have granted exemptions from
such examinations or parts thereof)
and who has had not less than five
() years practical experience in
practice or employment relating to
taxation matters approved by the
Council.

Any person who is registered with
MIA as a Registered Accountant
and who has had not less than two
(2) years practical experience in
practice or employment relating to
taxation matters approved by the
Council after passing the exami-
nation specified in Part 1 of the
First Schedule or the Final Exami-
nation of The Association Of Ac-
countants specified in Part Il of the
First Schedule to the Accountants
Act, 1967.

Any person who is registered with
MIA as a Public Accountant.

Any person who is registered with
MIA as a Licensed Accountantand
who has had not less than five (5)
years practical experience in prac-
tice relating to taxation matters
approved by the Council after ad-
mission as a licensed accountant
of the MIA under the Accountants
Act, 1967.

Any person who is authorised un-
der sub-section (2)/(6) of Section 8
of the Companies Act, 1965 to act
as an approved company auditor
without limitations or conditions.

Any person who is granted limited
or conditional approval under Sub-
section (6) of Section 8 of the
Companies Act, 1965 to act as an
approved company auditor.

9. Any person who is an approved
Tax Agent under Section 153 of
the Income Tax Act, 1967.

Fellow Membership

1. A Fellow may be elected by the
Council provided the applicant has
beenan Associate Member for not
less than five (5) years.and in the
opinion of the Council he is a fitand
proper person to be admitted as a
Fellow.

Notwithstanding, Article 8(1) of the
Articles of Association, the First
Council Members shall be deemed
to be Fellows of the Institute.

0]

Application of Membership
Every applicant shall apply in a pre-
scribed form and pay prescribed fees.
The completed application form should
be returned accompanied by:

1. Certified copies of;
(a) Identity Card

(b) All educational and profes-
sional certificates in support of
your application.

[

Twoidentity card-size photographs

o

Fees:

Fellow Associate
(a) Admission

Fee: RM300 RM200

(b) Annual
Subscription: RM100  RM75

Every member granted a change in
status shall thereupon pay such addi-
tional fee for the year then current as
may be prescribed.

The Council may at its discretion and
without being required to assign any
reasaon reject any application for ad-
mission to membership of the Institute
or for a change in the status of a
Member.

Admission fees shall be payable to-
gether with the application to admis-
sion as members. Such fees will be
refunded if the application is not ap-
proved by the Council.

Annual Subscription shall be payable
in advance on and thereafter annually
before January 31 of each year.



