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BENEFITS AND PRIVILEGES MEMBERSHIP
The Principal benefits 10 be derived from membership are:

« Members enjoy full membership status and may elect
representatives to the Council of the Institute,

« The status affaching 1o membership of a professional body
dealing solely with the subject of taxation.

« Obtain of fechnical articles, curent fox notes and news
from the Institute.

+ Obfain of the Annual Tax Review fogether with the Finance
Act.

« Opporiunity fo fake part in the technical ond social
aciivities organised by the Insfitute.

CLASSES OF MEMBERSHIP

There are two classes of members, Associote Members and
=ellows. The class o which a member belongs is hersin
referred fo as his status. Any Member of the Institute so long as
he remains a Member may use after his name in the case of
a Fellow the lefters Fellow of Taxafion Institute, Incorporated
[ETLL), and in the case of an Associate the letfters Associate of
Taxafion Insfitute, Incorporated (A.T.LL).

Qualification required for Associate Membership

1. Any Registered Student who has passed the examinations
prescribed (unless the Council shall have granted
sxemptions from such examinations or paris thereof) and
who has had not less than five (5] years practical
experience in practice or employment relating to taxation
matiers approved by the Council.

2. Any person whether in practice or in employment who is an
advocate or soliciior of the High Court of Malaya, Sabah
ond Sarawak and who has had not less than thrae (3) years
oraciical experience in practice or employment relating fo
Taxaiion matters approved by the Council.

Ay peson who has passed the Advanced ‘Course
Suzmngnon conducted by the Department of Inland
“=venue and who has not less than five (8) years practical
sxperience in practice or employment relating to taxation
matters approved by the Council,

4. Any person who is registered with MIA as a Charfered
Accountant and who holds @ Praetising Cerificate and an
oudit licence issued pursuant to the Section 8 of the
Companiss Act, 1965.

(&1}

. Any person who s registered with MIA as a Charfered
Accountant with Practising Cerfificate only and has had not
less than two (2) years practical experience in practice or
employment relating fo taxation matters approved by the
Council.
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6. Any person who s registered with MIA as @ Chartered
Accountant without Practising Cerfificate and has had not
less than ihree (3) years practical experience in practice or
employment relafing o faxation mattets dpproved by the
Council.

7. Any person who Is registered with MIA as o Llicensed
Accountant and who has had not less than five (5) years
procfical experience in practice relating to taxation matters
approved by the Council after admission as a licensed
accountant of the MIA under the Accountants Act, 1967,

8. Any person who is an approved Tax Agent under Section 153
of the Income Tax Act, 1967,

Fellow Membership

A Felow may be elected by the Council provided the applicant
has been an Associate Member for not less than five (5) years
and in the opinion of the Council he is a fit and proper person o
be admifted as a Fellow,

APPLICATION FOR MEMBERSHIP

Every applicant shall apply in a prescribed form and pay
prescribed fees. The completed application form should be
returned accompanied by:

1. Cerified copies of;

(g} Identity Card
(b) Alleducational ond professional cerfificates in
support of ihe application
2. Two identity card-size photographs.
i, Fees:
Fellow
[a) Upgrading Fee RM300
(b] Annual Subscription RM145
_ Associate
(o) Admission Fee RM200
(6] Annual Subscription RM120

Every member granted a change in status shall thereupon pay
such addifional fee for the vear then current as may b=
prescribed.

The Council may af its discretion and without being required
assign any reason reject any application for admission =
membership of the Instifute or for @ change in the status of
Member.

Admission fees shall be payable together with the cppllccfrlon i
admission as members, Such fees wil be refunded !
application is not approved by the Council,

Annual subscription shall be payable in advance on admissia
and thereatter annually before January 31 of each year
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The Institute’s 11th Annual General Meeting (AGM) was held
recently in Eastin Hotel. I was glad to see the large turnout at the
AGM and to welcome back Tuan Haji Abdul Hamid, Dr. Veerinderjeet
Singh, Dr. Jeyapalan and Mr. SM Thannermalai who were

re-elected as members of the Council. [ would also like to take this

opportunity to welcome Mr Lim Heng How who was also elected

as a member of Council. Mr Lim brings with him over 30 years of

invaluable experience from working with the Inland Revenue Board
(“IRB") and I am sure that the Institute will advance further with

Mr Lim’s contribution as a member of Council.

A number of significant events have taken
place in the récent months. Among them
is the much-awaited transfer pricing
guidelines recently introduced by the
IRB. The guidelines will serve to provide
practitioners and the commercial world
with a framework on transfer pricing
practices and reduce the ambiguities of
transfer pricing.

In addition, due to the rime constraint
and volume of tax returns, a number of
members had begun to express their
worry of not being able to file all their
December 2002 year end clients returns
by the due date on 30 July 2003. As the
darte grew closer and more members began
raising their concerns, the Institute, on
behalf of the members submitred an
appeal to the IRB for an extension of the
deadline. We are truly grateful to the IRB
in considering our request by granting an
extension of time to file the tax returns.
However, it has to be stressed that
members ought to be more diligent in
scheduling their work to comply with the
filing deadlines stipulated.

As part of the Institute’s objective of
being more representative of the
profession and in endeavouring to propel
the Institute onto greater heights, the
Institute suceessfully organised its annual
and the first ever two-day National Tax

Conference. This conference, the 3rd
National Tax conference, was jointly
held and organised with the IRB on
5 and & August 2003. The profile of the
National Tax Cenference has been
growing from year to year and we hope
to see even more members participate in
next year'’s conference.

The Institute was also involved in many
other events such as being given the
honour ef being the first organisation from
the private sector to host the Customs-
Private Sector Consultative Panel
meeting. We also participated in a
Technical Dialogue with the Technical
Division of the IRB on 18 July 2003.
A number of issues were discussed in the
Technical Dialogue, and regular dialogues
such as this help assist in resolving a
number of issues and fosters a closer
working relationship with the authorities.

The Institute will continue to improve
and expand on the existing programmes
and explore new initiatives. | foresee
exciting times ahead as the Institute
embarks on a journey te achieve even
greater recognition.

Ahmad Mustapha Ghazali

PRESIDENT
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Y. Bhg. Datuk Dr. Abdul Samad Haji Alias

PRESIDENT
MALAYSIAN INSTITUTE OF ACCOUNTANTS

on being conferred the

PANGLIMA JASA NEGARA

which carries the title 'Datuk

on the occasion: of
the 60th Birthday On 7 June 2003 of His Majesty

The Yang Di-Pertuan Agong XI1
Tuanku Syed Sirajuddin Ibni Al-Marhum Tuanku Syed Putra Jamalullail

D.KP,DK.,SSP]., DKM, DMN, DK(PERAK), DK. (KEDAH), DK. (NEGER] SEMBILAN),
D. K. (KELANTAN), D. K. M.B. (BRUNEI), D. K. (SELANGOR), D.K.(TERENGGANU), SPM.J,
S.PC.M,; 5.8 M.F, Grand Order of King Tomislav (Croatia), Grand Collier De L'Independence
(Grand Medal of Independence) - Cambodia, Grand Croix De L'Ordre (Royal Sash) - Cambodia

Malaysian Institute Of Taxation

The President, Council Members, Members
and Staff of the Malaysian Institute of Taxation
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Malaysian Institute Of Taxation

wizn Institute of Taxation {“the Institute ") is 2 company limited
: tee Incorperated on Gaeber 1, 1991 under Section 16(4)
m= Companies Act 1965, The Institute’s mission is to enhance the
Wi==rc= and status of the tax profession in Malaysia and 1o be the
= r=tive authority on texation as well 25 1o provide leadership 2nd
SiE=sion, fo enable ifs members to contribute meaningfilly 1o the
“==munity and devalopment of the nation.

‘Coancil Members

Sr=sident : Encik Ahmad Mustaphs Ghazali

Deputy Prasident : Tuan HajiAbdul Hamid

Vice Presidents : Mr Quah Poh Keat
DrVeerinderjzet Singh

Honorary Secretary  © Mr Chow Kee Kan

Council Members:

Mr Lim Heng How

Mr Neoh Chin Wah

Mr Richard Thormten

Mr SM Thannegrmalai

Mr Venkiteswaran Sankar

DrAhmad Faisal
Encik Atarek Kamil lbrahim
M Harpal S. Dhillon
Dr leyapalan Kasipillal
Mr Kk Keng Siong
M Lee Yat Kong
Editorial Advisory Board

Editorial Adviser : Encik Ahmad Mustapha Ghazali

= Mr Quah Poh Keat
CHairmanyEditor
of Tax Nasional

Members

: \Mr Harpal S. Dhillon
: Tuan Haji Abdul Hamid
: MrAlbert Chong
Ir Anand RBgj
Dt Arjunian Subramaniam
: Mr Chow Kee Kan
Mr Gurbachan Singh
: DrJeyapalan Kasipillai
- Encik Nujumudin bin Mydin
Dr Veerinderjeet Singh

Institute Adaress : The Secretariat,
Malaysian Institute of Taxation,
414, 1* Fldor, Jalan Wan Kadir 2,
Taman Tun Dr lsmail,
60000 Kuala Lumpur.

Institute Telephone  : 803.7729.8983
Instfite Facsiiile : 603.7729.1631
Institute E-mail : secretariat@mit.org my

MIT Branch Offices/Chairman

East Coast Branch

Mr Wong Seng Chang Chairman
Wiassts Lau, Wong & Yeo

1, 2nd Floor, Lorong Pasar Bar 1
25000 Kuantan, Pahang

Jell 609.514.4875 Fax: 609.514.4890
E-mail: eastcoast. branch@mit.org.my

Malacca Branch

Mr Koh Kay Cham Chairman

K Kok Tax Accouniting & Corperate Seryices
Me, 114, Taman Kota Laksamana 75200 Malaka
Tel: 606.284,1280 Fax; 606.283,1144

E-mail: malacca_branch@mit.org.my

Southern Branch

Dr S Sivamoorthy Chairman

Consultancy Natwork of Malaysia, CNM Taxlink
Na 17-03, Susur Dewata 1, lalan Dewata

Larkin Perdana Business Park 80350 lohor Bahru
Tel: 607.238,7263/507 Fax:607.238.7261
E-mail: southern_branch@mit.org.my

Northern Branch

Mr Ong Eng Choon Chairman

Taxret Consultants Sdn Bhd

12 Lorong Tambun Indah 16, Taman Tambun Indan
14100 Simpang Ampat, Pulzu Pinang

Tel: 604.227.6888 Fax: 604.229.81718

E-mail: northern_branch@mit.argimy

Perak Branch

Mr Lam Weng Keat Chairman

KPMG Tax Seyvices Sdn Bhid

3rd Floor 64-66 Jalan Yang Kalsom

30250 |poh, Perak Darul Ridzuan

Tel: 605.253.1188 Fax: 605.255.8818
E-iail: perak_branch@mit.arg.my

Sarawak Branch

Mr Lau Yaw Joo Chairman

Lau Yaw Joo &.Co.

Ho. 33, Lot 79, 15t Floor, Chan Bee Kiew Lane
22 Off Padungan Ad. 93450 Kuching, Sarawak
Tel: 082:480.141 Fax: 082.489.751

=-mail: sarawak_branch@mit.org.my
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In an effort to help strengthen the Malaysian economy, the F

Prime Minister Dato’ Seri Dr. Mahathir Mohammad recently
announced an economic stimulus package to the tune of
RMS8.1 billion on 21 May 2003. An overview of the main
strategies of the said package together with the possible tax 4
ramifications to the grants handed out by the Government are explored in this
issue. More is explained with other articles of interest below:

Plant: Horse or Elephant? Several landmark cases trace the interpretation of the
words “Plant and Machinery”. The word “machinery” generally posed very little problem.
However, various tests have been applied by the courts to determine particularly what
amounted to a “plant” and what did not. The list is not exhaustive and with new cases
over time, the definition given to plant is expected to “grow”. Nakha Ratnam
Somasundaram takes us on a historical tour of interpretation of the word “Plant”.

Developments in Respect of Malaysian Withholding Tax and Other Related
Issues — Opportunities and Pitfalls Tan Hooi Beng and Chow Chee Yen examine
the withholding tax scenario in Malaysia. The decision in SGSS has set a paradigm in
Malaysian taxation, with regard to the applicability of the business article in tax treaties
and the withholding tax provision. Parliament has since amended sec. 15A of the ITA
1o exclude payments to non-residents for offshore services rendered outside Malaysia in
respect of sec. 4A(1) and (ii) from Malaysian withholding vax. Whilst every effort taken
by the Revenue to preserve our tax hase should be commended, interpretation of loeal
tax legislation must be done on a fair basis and should consider other international
aspects of axation.

Joint Ventures and Tax Considerations Some of the many and varied tax issues that
need to be considered when entering into joint venture arrangements are highlighted
by Harvindar Singh. The tax issues could encompass the whole scope of Malaysian
raxation, depending on the complexity of the JV soucture, including those relating o
other tax jurisdictions when cross horder issues come into play.

Cost of efficiency studies, gratuity and retrenchment benefits and Section 33
of the Income Tax Act 1967 Dr Arjunan Subramaniam brings us up to date on the
recent Court of Appeal decision in Internarional Foods Sdn. Bhd. where the court had to
decide on wherher monies paid by a company for an efficiency study in an effort to
increase productivity and reduce costs and monies paid o retrenched staff who were
made redundant as a result of the said study, was deductible as expenses under sec. 33(1)
of the Income Tax, 1967.

Grants... Handouts from the government? But the government can take back
(some of) what it gives away... Govemnment provides grants for the purpose of
assisting organisations or industries thar are seen to be in need of special assistance for
their growth and has long been emploved as a tool of economic development. However,
recipients of grants are not automatically exempted from liability to income tax, in the
ahsence of specific provisions exempting grants. PricewaterhouseCoopers looks into
the possibility that government may take back some of what it gives through rax.

Sales Tax in Malaysia It is a single stage tax levied on imported goods as well as goods
manufactured in Malaysia. Thomas Selva Doss provides us with an overview of the
sales tax policies, procedures and practices in Malaysia.

New Strategies - Towards stimulating Malaysia's economic growth Adeline
Wonge and Karen Tan highlight some of the more important and salient strategies and
measures to assist Malaysia in overcoming the present economic situation and the
challenges ahead proposed in the Pre-emptive Stimulus Package on 21 May Z003.

Basis of Assessment This is part of a series of articles by Siva Nair on business income.

Part 1 in this issue looks at understanding the basis of assessment of business income for
the different persons generating income.

HARPAL S. DHILLON

Editor of Tax Nasional
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Institute News

8th Graduation
& Prize Giving Luncheon

There were 42 jubilant students who
received certificates for completing the
respective levels of the MIT Professional
Examinations held in December 2002 at
the 8th Graduation & Prize Giving
Luncheon held on 28 June 2003, at the
Eastin Hotel. At the ceremony, the
students were privileged with receiving
their certificares from the Guest of
Honour, En. Mohd Saian hin Hj. Ridzuan,
Deputy Director General of the Inland
Revenue Board.

Excellent performance awards were
bestowed upon 3 students who sat the
recent examinations. They are, Ms. Lim
Ee Chuo for Best Performance in
Taxation [ paper, Ms. Ng Lai Lai for Best
Performance in Taxation 11 paper and
finally Ms. Emily Liew Keng Mei for Best
Overall Performance ar the Intermediate
Level. PricewaterhouseCoopers and
Ararek Kamil Ibrahim & Co sponsored
the prizes for excellent peformance.

“The professional examination seeks to
overcome the present shortage of qualified
tax practitioners in the country and to
provide apportunities for persons who are
in the rax profession to earn a professional
qualification which provides scope for
advancement in their organisation” said
Prof. Dr Jeyapalan Kasipillai, Chairman
of the Examinations Committee in his
welcoming speech.

Guest of Honour, En. Mohd Saian bin

Hj. Ridzuan, Deputy Director General of the IRB
addressing students, prize winners and guests
at the graduation and prize giving luncheon

“We are of the vision that these students
completing the MIT Professional
Examinations will be the guardians of the
tax profession in the coming years. Hence,
MIT is undera duty of care of its members
and ro the tax profession, to become
stewards of the future, by way of guidance
and standards” he added.

The Guest of Honour, En. Mohd Saian
Hj. Ridzuan said, “Under the self-
assessment tax regime, tax practitioners
are Now seen as ‘partners’, ensuring that
the correct amount of rax is required to
be declared and paid to the government.
In this regard of safeguarding the nation’s
tax revenue, it needs compérent tax
practitioners who are able to provide
adequarte and sound advice to taxpayers
be they individuals or companies.”

The ceremony was attended by
representarives from the various
educational institurions, professional
bodies and families of students.

Students and prize
winners with En. Mohd
Saian bin Hj. Ridzuan
(Guest of Hopour),

En. Ahmad Mustapha

Ghazali (President)

and Prof, Dr. Jeyapalan
Kasipillai (Chairman of
Examinations Commitiee)
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1

En. Mohd Sajan presenting the prize to
Ms. Liew Keng Mei, a prize winner for Best Qverall
Performance in the Intermediate Level. Looking on is
the President of MIT, En. Ahmad Mustapha Ghazali.

The following candidates
completed the Foundation Level

1
2
3
a
5
6
7
8
9

Lim'Sai Luan

Tee Sock Ching
Lee Bee Chin

Lim Peng Peng
Lim Ee Chuo
Tiong Pei Ling
Chong Pak Chung
Chin i Len
Chong Siau Yen

The following candidates
completed the Final Level

Lin Kuw Ming

Low: Fue Chey

Cheong Yee Ching

Au Yoong Phoai Hun

Kee May Lee

Law Chee Meng

Lee Lai Hiang

Wong Wee Kee

Manvinder Singh Ajeet Singh

WDE0 s Oy U s N —

The following candidates have
graduated in the December 2002
examination session:

1 Wang Wee Kee

2 leela Hiang

3 low Fue Cheu

4 AuYoong Phooi Hun

5 Law Chee Meng

6 Manvinder Singh Ajeet Singh
7 Cheong Yee Ching

8 Kee May Lee

9 Lin Kuw Ming

10 Weng Kok Keng

The following candidates
completed the Intermediate Level

Miskaniha Raja Rathnam
Lin Kuw Ming

Lau Aik Fang

Ong Lily

Daljit Kaur Nirmal Singh
Manvinder Singh Ajest Singh
Liew Keng Mei

Lee Fook Li

Lai Kiat Yeen

10 Chan'Wai Leong

11 Gan Meng Lee

12 So Fok Tai

13 Soo Hui Hua

14 TaiChew Nga!

15 Tan Chin Hwa

16 Murugu Tamil Selvan Anbanatham
17 Goh Swee Lan

18 AuYeong Pui Nee

19 Low Saw Heok

20 Wang Yoke Lian

21 Wong Kok Keng

22 Yii Hieng Hoon

23 Philip Sondon

24 YapYien Ling

25 FooYun Tien

The following candidate
has been issued with
Certificate of Graduateship:

1 Low Fue Cheu

Prize Winners

Best Performance in Taxation |

‘Ms; Lim Ee Chue

(Prize sponsored by Atarek Kamil Ibrahim & Co)

Best Performance in Taxation Il
Ms. Ng Laj Lai
(Prize sponsored by RricewaterhouseCoopers)

Best Overall Performance

in Intermediate Level

Ms. Liew Keng Mei

{Prize sponsored by PricewaterhouseCoopers)

National Tax Conference

MIT President, En, Ahmad Mustapha Ghazali recently led
adelegation 1o make a courtesy call on the Director General
of the Inland Revenue Board, Tan Sri Dato’ Zainol Abidin
bin Abdul Rashid. During his visit En. Ahmad Mustapha
discussed the salient issues of the past 2nd National Tax
Conference as well as the current steps being taken for the
then forthcoming 3rd National Tax Cenference on 5 and
6 August 2003. Both gentleman expressed their respective
interest in maintaining the spirit of collaboration and
cooperation for the years to come,

|

left to right: Tengku Kamarulzaman (Director of National Tax Academy)
En: Ahmad Mustapha Ghazali (President of MIT) and Tan Sri Dato’ Zainol Abidin
bin Abdul Rashid (Director General of the IRB).

Tax expert made professor
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MIT Council Member and Chairman of the
Examinations Committee, Dr. Jeyapalan Kasipillai has
been appointed a Professar by Universiti Utara Malaysia.
News on the appointment was recently featured in the
STAR newspaper.
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Institute News

at the LHDN Branch in Temerigin

11th Annual General Meeting

The Malaysian Institute of Taxation

convened its 11th annual general meeting
1

recently in Eastin Hotel.

The President, En. Ahmad Mustapha
Ghazali in addressing the members said,
“We must be diligent in atraining greater
membership. 1 subscribe to the principle
of strength through numbers. The more
people the Institute represents, the greater
is ourvoice, We have achieved recognition
as one of the professional qualifications
eligible for a tax agent’s licence under
sec. 153 of the Income Tax Act, 1967. That
is merely our first step. We will strive for our
own Practising Certificate to become a
reality and ultimately gain its recognition
by the Ministry to be as an equivalent
under sec. 153. But that is a vision far
away and in order to achieve that, we will
need the support in terms of greater
membership numbers.”

i

The AGM witnessed the election of
Mr. Lim Heng How, Execurive Director of
Deloitte KassimChan and former Deputy
Direcrar General of Inland Revenie Board
to the Council. Retiring Council Members,
Tuan Haji Abdul Hamid bin Mohd Hassan,
Dr. Veerinderjeet Singh, Dr. Jeyapalan
Kasipillai and Mr. SM Thannermalai were
re-elecred to the Council ar the AGM.

The President yet again stressed to the
members the importance of the Institute
emerging as the paramount tax body in
the country and urged them to further
promote membership to colleagues and
friends before declaring the closing of
the 11th AGM of the Malaysian Institute
of Taxation.

Office bearers at the 11th Annual General Meeting

From left: Chow Kee Kan (Honorary Secretary), Ahmad
Mustapha Ghazali (President), Quah Poh Keat (Vice
President) and Dr. Veerinderjeet Singh (Vice President)

e ’|

MALAYSIAN INSTITUTE OF TAKATION |
TITHANNUAL GENERAL MEETING

28 JONE 2003
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EAST COAST BRANCH

On 19 June 2003, the East Coast Branch
led by its’ Branch Chairman, Mr. Wong
Seng Chong made a courtesy call on the
Senior Assistant Director of Inland
Revenue, Temerloh Branch, in the State
of Pahang. The newly formed Temerloh
Branch has a staff strength of 51 under the
able leadership of En. Manap bin Dim.

It boasts, a beautifully designed layout
equipped with both a conference and
function room.

Ideas were exchanged between senior
officers of the Temerloh Branch and
members of MIT on ways to make rhe
self-assessment system a success. [t was
generally agreed that more tax seminars,
jointly conducted by the LHDN, MIT and
MIA, on self-assessment for individuals
and partnership should be carried out in
Mandarin.

The delegates and senior staff of the
LHDN were later treated to morning tea
prepared by staff of the LHDN, followed
subsequently by an invitation to lunch

hosted by the MIT.

Members from the East Coast Branch with
LHDN, Temerloh Branch staff

PERAK BRANCH

In an effort to strengthen ties between
MIT and the authorities, the Perak Branch
Chairman, Mr. Lam Weng Keat and the
Committee members paid a courtesy call
on the newly appointed Head of Rovyal
Customs Department lpoh, Tuan Haji
Mohd Sehan on 16 May 2003. The
Branch members together with Council
Member, Mr. Lee Yar Kong also met the
newly appointed Head of Inland Revenue
Board lpoh, En. Mohd Noor Lamsah on
24 June 2003.
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Tpical Tax Law Issues

The self assessment system has shifred the
onus onto taxpayers to accurately assess
their own tax liability. Hence, taxpayers
and tax professionals as advisors are now
required to keep abreast with the latest
developments in rax and changes in
revenue legislation, in being able to
accurately compute their tax liability. In
view of this, a conference on Topical Tax
Law [ssues was organised by the Malaysian
Institute of Taxation in collaboration with
Commerce Clearing House Sdn Bhd
(“CCH”) on 19 June 2003 at the Prince
Hotel & Residence, Kuala Lumpur, to

Customs-Private
Sector Consultative

Panel Meeting

4 June 2003

update participants on the implications of
recent legislarive changes and cases law
decisions affecting tax.

Four leading Counsels addressed the
participants on four major tax law issues
currently affecting raxpayers, providing
technical insight and guidince whilst
cutting through the complex legislative
and case law issues.

Ms. Goh Ka Im and Mr. Anand Raj, from
Shearn Delamore & Co presenred during
the morning session. Speaking on the
recent developments on service tax,
special classes of income and DTA relief,
respectively. In the afternoon session,
Consultant with Azman Davidson & Co,
Mr. WSW Davidson talked on regrossing,
the meaning of “rechnical” under Secrion
109B and application of sec. 91(3). Later,
Mr. ¥ M Leow briefed participants on
sec. 34A of the Real Property Gains Tax
Act and its applicability to property
developing companies.

MIT was given the honour of being the
first organisation from the privare sector
to host the Customs-Private Consultarive
Panel Meeting. The meeting was held
4 June 2003 at the Petaling Jaya Hilton
and was artended by a large number of
delegates from a number of organisations
from the private sector. The Director

Islamic

Financing And
Malaysian Tax
Principles

In view of the increasing importance of
Islamic Financing Instruments and their
implication on Malaysian Taxation, the
Malaysian Institute of Taxation and the
Islamic Banking and Finance Insriture
Malaysia organised a one-day intensive
seminar on “Islamic Financing and
Malaysian Tax Principles”on 23 May 2003
at Nikko Horel, Kuala Lumpur.

A host of speakers with extensive
experience on the subject matter were
lined up for the seminar to analyse and
enlighten participants, on how current tax
laws apply to the general principles of
[slamic financing,

The seminar wasdivided into two sessions,
the morning session focused on an
overview of Islamic Banking and Islamic
Financing to enable participants to
acquire a basic understanding of the
subject matter. The afternoon session
focused on how the current tax laws apply
to Islamic transactions.

General of the Royal Customs Department,
Tan Sri Dato’ Paduka Abdul Halil and
senior officers from the Royal Customs
Department were also present in the
meeting where a fruithul discussion was held
to resolve a number of operational and
technical matters.
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REGISTRATION FORM / INVOICE
This registration form serves as the conference invoice.
No further invoice will be issued.
Admittance will not be permitted unless payment
is received by 6 Qctober 2003.

NATIONAL ACCOUNTANTS CONFERENCE
6 - 7 October 2003

=g on to www.mia.org.my for online registration

liEne

gmbership No. (MIA/ACCA/CIMA/CPA Aust./MICPA)

lE=gnation

~antaCt (for payment purposes)

Jliiz=nisation

lEiEress

_Fax

Csmpany Stamp & Signature
“sign & stamp for non-card paymenit)

|
REGISTRATION WITH PAYMENT

REGISTRATION FEE . MEMBER . NON-MEMBER . PAYABLE

Ji=clusive of Conference Dinner) per delegate
| “peth payment on/before 5/9/03) 650 RH:800 {
NORMAL RM750 = RM 900

Please refer to the

P4 Aust. & MICPA respective scheduled bodies

EXTRA DINNER TICKET RM 250
ik — PR PR R RS S TR v s ot ey
| DINNER TABLE of 10 persons RM 2250
e SR . e T

FAYMENT

. zuthorise/enclose payment of RM
Lick whichever is applicable)

as follows

Theque No.
= MIA-CPD.

I‘..-.'
o

in RM made payable

vISA () MASTER Credit Card Expiry Date

~=rd No.

OO 000O000OoOooOod

lzme of Cardholder (please print)

Sienature (as per card signature)

Enquiries: Angela, Jamilah or Yoges
Payment: Anne, Dion, Maria or Shubha
h Tel: 03-2279 9200 Fax: 03-2273 5167 /03-2274 1783
Email: cpe@mia.org.my
Address: Malaysian Institute of Accountants, Dewan Akauntan,
2, Jalan Tun Sambanthan 3, Brickfields, 50470 Kuala Lumpur.

TERMS & CONDITIONS
CONFERENCE FEES

Group discount for three (3) persons and above fram the same organisatio
is 10% off the applicable registration fee.

The normal rate will be applicable after 5 September 2003 for unpaid early
bird registration.

Members of scheduled bodies are to submit their registration forms to their
respective bodies 1o enjoy spedial rates.

NOTE: Please send cheque/bank draft to:
Malaysian Institute of Accountants,

Dewan Akauntan, 2, Jalan Tun Sambanthan 3,
Brickfields, 50470 Kuala Lumpur.

CPE CREDIT HOURS

All participants will be presented with a Certificate of Attendance for use in
registering CPE credit hours,

CANCELLATION

Please inform us in writing seven (7] days priar to the Conference date, i.e
by 25 Sept 2003, if you intend to cancel your registration. Please substituts
a delegate if you wish to avoid cancellation penalty (20% of the registratio
fee]. Cancelled unpaid registrations will also be liable for full payment of tf
Conference fees.

DISCLAIMER
The Conference Organiser reserves the right ta change the speakers, date
and to cancel the programme should circumstances beyond its control

arise. MIA also reserves the right to make alternative arrangements withou
prior notice should it be necessary to do so.

Upon signing the registration form, you are deemed to have understood
and agreed to the above terms and conditions.

HIGHLIGHTS OF
- |

h#

. Suitan Azlan Shah, the then Yang DiPertuan
Agong gracing the Conference Dinner.

. Cross section of the 1500 participants at the
NAC 2002.

. Siti's presence at the dinner ensured full
audience while the mesmerising Kris Dayanti
had all eating out of her hands.
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Section 33, Income Tax Act 1967 Scope Expounded

by DR ARJUNAN SUBRAMANIAM

International Foods Sdn Bhd, W02-144-1999 was
decided by the Court of Appeal on 24 May 2003 in
favour of the taxpayer. The issues, facts and
arguments presented in the case are summarized
here. But note however, that the principles in the
case of Cosmotron [1997] STC 1134, need not be
addressed here since the payments in International
Foods Sdn. Bhd. were not related (no nexus) to the
liquidation of the Appellant company. As such, the

principles laid down by the High Court in Ampat

Tin Dredging Ltd [1982] 2 ML] 46 continue to be
relevant for the present.
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THE ISSUES BEFORE THE COURT OF APPEAL

. Whether the sum of RM590,825.00 incurred and paid in
1985 to Alexander Proudfoot (M) Sdn. Bhd. by the
Appellant’s in respect of an efficiency study to increase
productivity and reduce costs in the Appellant’s business is
anexpense wholly and exclusively incurred in the production
of gross income and deductible under sec. 33(1) of the Income
Tax, 1967 (‘the Act’).

2. Whether the sum of RM393,369.00 incurred and paid in
1985 by the Appellant’s to it's redundant employees as
gratuity/retrenchment benefits is an expense wholly and
exclusively incurred in the production of gross income under
sec. 33(1) of the Act.

FACTS
3. The material facts were thar —

In an effort to support and comply with the Malaysian
Government’s New Economic Policy, the Appellant and
Food Specialities (M) Sdn. Bhd. both members of the Nestle
Group of Companies were amalgamared and the entire share
capital of the Appellant was acquired by Food Specialities
(M) Sdn Bhd;

4. The efficiency study carried out by Alexander Proudfoot (M)
Sdn Bhd was for the period of June 1985 to 31 December
1983, in respect of the Appellant and conrinued to February
1986 even though the Appellant’s business was transferred
to Food Specialities (M) Sdn Bhd;
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The cost of the study for the period June 1985 to
31 December 1985 was RM590,825.00 and was charged to
the Profit and Loss Account of the Appellant for the year
ending 31 December 1985;

The scope of the efficiency study was direcred at increasing
productivity and reducing costs of running the Appellant’s
business. The projected savings for the Appellant was in the
region of RM1,210,000.00 per annum;

The study also showed the redundancy of employees of
various categories;

The efficiency study was accepted and implemented and
consequent to its implementation, the following results were
achieved by September 1985 —

i) improvement in production — 10% increase in noodle
line speed;

ii) reducing losses in production;
iii) savings in cost of labour —

* noodle plant — the staff was reduced by 46
individuals i.e. from 180 to 134 persons; culinary
plant —the staff was reduced by 30 individuals from
T4 to 44 persons;

® reduction in non-productive time; and
* improvement of plant maintenance;

iv) nor all the Appellant’s staff were retrenched. The
retrenchment exercise was confined only to redundant
staff pursuant to the efficiency study conducted;

v) the retrenchment benefits amounting to RM393,369.00
paid to the redundant staff was calculated based on the
length of service of the said staff;

vi) there was also retrenchment of the staff of Food
Specialities (M) Sdn. Bhd. and other subsidiaries of
Nestle (M) Sdn. Bhd. arising out of the efficiency study;
and

vii) the retrenchment exercise was carried outr on

15 December 1985.

FIRST ISSUE ~ COST OF EFFICIENCY STUDY - RM590,825.00

Summary of Grounds of Appeal — First Issue

9

10.

11.

12.

13.

It was submitred that the learned trial judge had erred in that
His Lordship had wrongly held that the efficiency study lead
to the liquidation of the Appellant when the efficiency
study had nothing to do with the liquidation, which was
the direct result of the need to comply with Malaysian
Government's New Economic Policy. It was also argued that
the learned judge had applied the wrong test for deduction
under sec. 33, Income Tax Act 1967 by holding the efficiency
study did not benefit the defunct company, whereas the correct
test is the object of the expenditure as opposed to the effect.

Since the learned Special Commissioners had found as a
fact that —

a) the scope of the efficiency study was directed at
increasing productivity and reducing costs of running
the Appellant’s business. The projected savings for the
Appellant was RM1,210,000.00 per annum;

b) the study also showed redundancy of employees in
Various categories;

c) theefficiency study was accepted and implemented and
consequent to its implementation the positive results
as outlined in paragraph 8 (i)-(iii) above, were achieved
by September 1985 .

It was successfully argued that the making of findings of
fact is within the scope and ambit of the learned Special
Commissioners powers which the learned Judee could nor usurp.

Findings of fact are to be made by the learned Special
Commissioners and it is an ervor of law for the leamned judee
to assail those findings. [See the Privy Council decision of
Chua Lip Keng v. Divector Generval of Inland Revenue [1982]

1 MLJ 235, PC].

The learned judge in his written judement inter alia had
questioned — “For whose benefir was this study conducted?”
and concluded it is impossible to accept the contention
that the efficiency study was meant for the benefit of the
defunct company.”
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Counsel’s Opinion

endatmns of the
~ efficiency stﬂdy and had nothing
. to do with the possible liquidation
of the company.

| . e

|

14. It was argued that this conclusion was erroneous factually as
the Appellant company was operational during the relevant
period and also legally as the cost of the efficiency study is

deductible even if it benefited another (Commissioners of

Inland Revenue v. Pagrick Thomson Ltd. (In Liguidation) 37
TC 145)

15. Finally, it was successfully submitred that as the learned
Special Commissioners had given reasons for their findings,
and there was nothing ex-facie bad in law and there was no
misdirection on their part and their decision ought not to
have been overruled. (Edwards v. Banstow & Anor. [1936]

AC 14).

SECOND ISSUE — COST OF GRATUITY AND
RETRENCHMENT BENEFIT - RM393,369.00

16. lt was also forcibly argued by the Appellant that the learned
judge had erred —

i) In holding that the gratuity and retrenchment benefits
due to the possible liquidation of the company as
opposed to being the result of the efficiency study;

ii) In applying the wrong test of “effect” and not the object
of the expenditure; and

in failing to consider that the payments were accrued for
past services and incurred within the meaning of sec. 33,
Income Tax Act 1967 upon payment.

17. The argument was based on the fact that the Appellant
company, as a matter of record, was in existence at the
material date of 31 December 1985. In fact the Appellant
exists till today and although the Appellant is on the road
to liquidation, the process is not vet complere.

18. It was also shown to the court thar the retrenchment
exercise arose out of the recommendations of the efficiency
study and had nothing to do with the possible liquidation of
the company. The retrenchment was confined only to
redundant staff pursuant to the efficiency study conducred.
Further, the facts proved also showed that the retrenchment
benefits were paid in respect of Redundant staff only and
calculated on the lengrh of service of each member of staff.

003 Tax Nasional

19. The case of Mallaliew v. Dvummond (H.M Inspectar of Taxes)
[1983] STC 665, was relied on to show that expenditure
could have a private advantage and it did not necessarily
follow thar ir was not deductible for tax purposes. Further,
it was also argued that expenditure incurred currently for
past services or acrivities was tax deductible (The Texas Co.
(Australasia) Lid v. Federal Commissioners of Taxation [1940]
Vol.5 ATD 290 and Herald & Weekly Times Ltd v. Federal
Commissioners of Taxation [1932] Vol.2 ATD 69). Thus the
liability to pay gratuity and retrenchment benefits paid out
were in respect of production of income.

CONCLUSIONS

On Issue One

20. The facts were for the learned Special Commissioners. The
learned judge had erred by making his own findings of fact that
the efficiency study led to the liquidation of the Appellant,
when the fact is that the Appellant was actively mrading for
the period 1 January 1985 to 31 December 1985 to a tune of
RM39,759,909.00 and the possibility of liquidation did not stop
the Appellant from trading to the last day 31 December 1983.
By the same token all expenditure incurred to 31 December

1985 should be allowed.

On Issue Two

21. The expenditure of gratuity and retrenchment was incurred
for past services and accrued and paymenr on 15 December
1985 only crystallized the accrued liabilities. The Court
recognized thar

i) the liability was for past services accrued,
it) the payment only crystallized the existing liabiliry.

iii) At any rate, in this particular case the retrenchment
was the resule of the efficiency study and the possibility
of liguidation had nothing to do with it.

The Author
Dr. Arjunan Subramaniam
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By NAKHA RATNAM SOMASUNDARAM

Direct Taxes

Horse Or Elephant?

The Malaysian Income Tax Act does not provide a definition for the
term “plant and machinery”. This article looks at several landmark

case laws to trace the interpretation of the words “Plant and

Machinery” over the last century, and the various tests applied by the

courts to determine particularly, what is “plant”, and what is not
p S P

[

plant”. Two recent case laws: a Malaysian case decided in Kuala

Lumpur and a Scottish case decided in Edinburgh, will be reviewed in

some detail to see how the courts presently interpret the words “Plant

and Machinery”.

The definition of plant and machinery has
come a long way from the days of the horse
(Yarmouth v. France [(1887) 19 QRD 647]
to the present day artificial grass carpet
(Anchor International Ltd. v. CIR [(2003)
5C 3006/02])

If taxation lends itself to a Darwinian
study, it would be interesting indeed to
see the evolution of the meaning of the
words “Plant and Machinery” over the
vears since Yarmouth (1887) — to the
present day Anchor International (2003)

Accountants' recognise thar assets,
particularly plant and machinery,
depreciate over time due to usage, wear
and tear. Accordingly a depreciation
provision is made in the accounts to reflect
the ‘true profits’ of the business. However
accounting depreciation is not recognised
as a tax-deducrible expenditure by the tax
laws simply because it really represent the
writing off of a portion of the capital cost
of an asset over rime. It is not truly an
expenditure incurred but merely a
provision.

However, having regard to the commercial
reality, the taxpayer is granred a rax
depreciation or “capital allowances”, on
qualifying expendirure incurred on plantand
machinery, for the purpose of quantifying
the taxable income of a business under
the Income Tax Act 1967 (as amended)
(hereafter referred to as “the Act”)

THE MEANING OF PLANT AND
MACHINERY

There is no definition of the words “Plant
and Machinery” in the Act. Schedule 3,
para. | of the Act reads as follows:

“Subject to this Schedule, qualifying
expenditure for the purposes of
this Schedule is qualifying plant
expenditure or qualifying building
expenditure within the meaning of
paragraphs 2 to 6.

Turning to para. 2 to 6, one finds there no
definition of the word “Plant and
Machinery”. In the absence of a statutory
definition, one therefore has to resart to
case laws to find the meaning of “Plant
and Machinery”.
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Direct Taxes

Plant: Horse Or Elephant?
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“Plant and Machinery” is a compound
expression; the word ‘machinery’ generally
posed very little problem. No disputes or
disagreements arise in establishing what
is machinery — the common perception
being, it is a mechanical contraption,
equipment, apparatus or device thart
probably has several moving parts and
perhaps makes a lot of neise and din
when in operation. A steamroller or
piling machines are good examples of
“machinery”.

“Plant” however does not lend itself to
such simple identification. The difficulty
of doing so when a word or term is not
statutorily defined is expressed very well
by Lord Denning in Heather v. P.E.
Consulting Group Led [(1972) 48 TC 293].
In that case, his Lordship was concerned
with the issue of what is revenue and what
is capital expenditure, and commented as
follows:

“The difficulty arises because of the
nature of the question. It assumes that
all expenditure can be put into one
category of the other, but this is simply
not possible. Some cases lie on the border
between the twio; and this border is nota
line clearly marked out; it is a blurred
and undefined area in which anvone
can getlost. .. Itis like the border between
day and night, ov between red and
orange. Everyone can tell the difference
except in the marginal cases; and then
everyone is in doubr...”

Hence, the word “plant” with no
universally accepted definition (not vet!)
remains a mystery even today. It is as
elusive as ever, defying a definition even
after nearly 116 years of litigation (the
Yarmouth case was decided in 1887).

The writer thinks that this is probably so
because the original definition of “Plant”
started off on the wrong foot (A horse!
Plant? And it was not even an income tax
case!l).

PLANT - A HISTORICAL PERSPECTIVE

An attempt will be made here to trace the
evolution of the word “plant” ever the
course of more than one century to get a
better understanding of the issues involved
in its definition for tax purposes. Towards
this end, the relevant case laws and the
comments by the judges in those cases are
deliberated in a chronological order. The
first case that deliberated the meaning of
“plant”, way back in 1887, was Yarmouth v.
France.

Yarmouth v. France

[(1887) 19 QBD 647]

This was not a tax case but a workmen's
compensation case under the Employer’s
Liability Act 1880. A worker was injured by
a horse and he claimed compensation. The
employer disputed the claim, saying that a
horse in not plant. However, the court held
that a horse was plant for the purposes of
the relevant legislation i.e. the Employer’s
Liability Act 1880, giving rise to the
celebrated dicta of Lindley L] as follows:

“ There is no definition of plant in the Act,
bur in its ordinary sense it includes
whatever apparatus is used by a
businessman for carrying on his business
— not his stock in trade which he buys or
makes for sale, but all goods and chatels,
fixed or movable, live or dead, which he
keeps for permanent employment in his
business”

Daphne v. Shaw (11 TC 256)

Since it was agreed that a horse is indeed
plant, the courts wanted something
straight from the horse’s mouth when it
came to the question of books. Apparently
they picked the wrong horse and
so, in the case of Daphne v. Shaw the books
used by a solicitor were held to be not
plant or machinery. The grounds for that
decision was that the books were not
apparatus or implements used in carrying
out the operation of the vocation.

Rowlarr ] decided this case in 1926.
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wnby v. Furlong [(1976) STC 72]

H:lf a century later, a crucial foxy (pardon
ihe pun) decision was made by Mr. Justice
~xwho held that books are indeed “plant”.
1n delivering judgment for the raxpayer,
Ady. Justice Fox went on to say that

“...It seems to me that one thing which
is clear from all the cases is that the
meaning of “plant” is mevely a matter of
construction to be determined according
to ordinary principles of construction and
taking into account all the circumstances
of the individual case. The modern cases
clearly establish that Lindley LJ’s
defmition as a valuable general @ade,
anel they clarify various other mateers.
But they do not attempt to lay down a
hard and fast meaning or to delineare
boundaries with precision. The marter
is, as it always was, one of construction.
[ would take the view that the taxpayer
is might and that these books are plant.

So applying it ...it seems to me quite
plainly to cover books purchased by a
barvister for the purpose of his profession.
Those books do indeed represent
apparatus wsed by him for carrying on
his profession, and that to my mind is
the end of the case.”

In this case, a solicitor bought books for
his law library soon after he set up practice.
He claimed capiral allowances on the
books, saying that they are chatrels of his
profession and “plant” within the
Yarmouth v. France dictum.

Jarrold v. John Good & Sons Ltd
[40 TC 681]

Buildings have parritions and these
partitions can either be fixed or they can
be moveible. 1n the case of Jarrold v. John
Good & Sons, Ltd. [40 TC 681], moveable
partitions were held to be plant. The
partitions were part of the setting but were
not part of the premises in which the trade
was carried on. The partitions were used
to sub divide the floor space. It could be
unscrewed and fitred elsewhere with
relative ease.

The Commissioners found that as a marrer
of commercial necessity, the partitions had
to possess mobility and flexibility for the

day to day running of the business. They
were apparatus with which the company
carried on its business. The John Good
case does not mean that all moveable
partitions are plant. The taxpayer will
have to satisfy the Director-General of
Inland Revenue (“DGIR”) that they need
to possess “mobility” as a matrer of
commercial necessity. There must have
been instances when the partitions were
moved on those grounds.

In that case, the issue was whether
movable partition are part of the setting
i.e. part of the premises and therefore not
plant. Pennycuik ] noted as follows:

“...the short question in this case is
whether the partitioning is part of the
premises in which the business is carried
on or part of the plant with which the
businessis carried om.... ... in this case it
is clear that the movable partition were
so adapted that the arrangement inside
the building should be as flexible as
possible to meet the changing demands
of the trade. . .it must be remembered that
the loss of an agency might well cause a
deparement to cease altogether, whereas
the acquisition of an agency might imvolve
the setring up of a new department; and
changes in the business of any of these
agencies might reduce or increase the size
of the various departments and thereby
alter the accommaodation required. The
trade, which was carried on by the
respondent, was that of a shipping agent,
and to cavry on that business efficiently,
aflexible system of building was required.
The dividing line between what is “Plant”
and what is not is a narrow one, and
the facts of this particilar case come
near to that dividing line. But in my
judgment. ..in the circumstances of this
case —and I think each case does depend
largely on its oun circumstances — the
partition should be regarded as something
more than a mere setting for the carrying
out of the trade; ...... I am not at all
satisfied thar these partitions did perform
a merely passive vole. It is certainly true
that it did not contain any working parts
such as a machine contains. Had they
done s0, it may well be that they would
have come within the definition of
“Machinery”. But “Plant” is a wider
term..."

In the above dicta of Lord Pennvewt,
concepts such as “setting” and “functions”
are mentioned in relation to a plant. This
is the beginning of the use of “Functional
Test” and the “Setring Test”.

The “Functional Test” is based on the
concept that to be a plant, an asset must
actually perform some function, whether
active or passive, for the carrying on of
the taxpayer's trade.

In the case Benson v. The Yard Arm Club
Led., [53 TC 67] Buckley L] said:

“The functional test provides the criterion
to be applied. Is the subject matter the
apparatus or part of the apparatus
employed in carrying on the activities of
the business...”

On the other hand, the “Setting
Approach” implies that an asset that is
merely a setting from which the business
is carried on is not plant. While it is easily
stated, it is difficultin practice. The Jarrold
v. John Good case did bring out this
difficulty when Pennycuik ] noted:

“...The setting in which a business i
carried on and the appavatus used for
carrying on a business are not always
mutually exclusive. Certain fixture or
chattels in certain trades may well
represent the setting in which the business
is carried on, from one point of view.
and apparatus used for carrying on the
business from another point of view...”

CIT v. Taj Mahal Hotel [82 ITR 44]

In this Indian case, the Supreme Court of
India decided that sanitary and pipeline
fitrings in a hotel were part of “plant” and
not merely a setting for the purposes of
carrying on its horel business.

CIR v. Barclay, Curle & Co. Ltd.
[45 TC 221]

This is a leading case in its field. A
company of shipbuilders and repairers
constructed a dry dock on the banks of
the river Clyde. The cost comprised of
£186,928 for the excavation for the dock,
£500,380 for the concrete works and
£243,288 for the ancillary equipment and
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machinery. The dock was designed to
receive a ship from the river and hold it
in place in the dock where, after the ship
is brought in, the water in the dock will
be pumped ourt to expose the lower part
of the ship for repairs and maintenance.
Upon completion of the repairs, water will
be pumped in into the dock to re-float the
ship out to sea. The dock therefore had
an active function of getring the ship from
the river, holding and securing it for repair,
and returning the ship back to the river.

Lord Reid, in delivering judgment, said:

“...it seems to me that every part of this
dry dock plays an essential part m getting
lavge vessels into position where work on
the outside of the hull can begin and it is
wrong to regard either the concrete or any
other part of the dock as a mere setting or
part of the premises inawhich this operation
takes place. The whole dock, 1s, I think,
the means by which or plant with which,
the aperations is performed...”

Commenting on this case, Sir Danald
Nicholls V-C in Carrw, Sayer [(1992) STC
396] said:

“...Equipment does not cease to be plant
mevely because it also discharges an
additional function, such as providing the
Pplace mawhich the husiness is carried out.
For example, when a ship is vepaived in
a dry dock, the dock also provides the
place where the repair work is carried
out. That is no more than the
consequence of the extensive size of the

piece of fixed plant...”

Cooke v. Beach Station Caravans Lid.
[(1974) 49 TC 514]

In this 1974 case, the question was
whether a swimming pool can be a “plant”.
The amenities of a caravan park operator
included swimming pools provided
with an elaborate system of filtering,
chlorinating and heating. The cost
included £3,353 for excavating,
concreting and lining the pools as well
as the surrounding terrace. The Revenue
refused to admit the expenditure as
qualifying “plant”. On appeal, the
Chancellery division held that the whole
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structure was expenditure on plant and
machinery. The decision in John Good and
Barclay Cuirle was applied.

In this case the “Functional Test” was
applied, and in the words of Megarry J:

“...Nobody could suggest that the
principal function of the pool was merely
to protect the occupants from the
elements...they ave part of the apparatus
used by the company for carrying on its
business as caravan part operators. The
pool was part of the means whereby the
made is carried on and not merely the
place at which it is carried on”

The pool was considered not on their own
but in relation ro the business carried on.

Dixon v. Fitch’s Garage Ltd.
[(1975) STC 480]

A new test “The Amenity Test” was
introduced in this case. The company was
operating a petrol filling sration. The
service area of the filling starion was
protected by a metal canopy. The
company claimed capital allowance on the
canopy. The claimwas disallowed. Before
arriving at the decision, the Courts raised
several pertinent issues. For example, does
the canopy help to supply perrol or is it
merely a part of the setting where petrol
is supplied? According to Brightman, J.,
this question admits a negative answer.
The petrol pump would deliver petrol to
vehicles whether or not there was a
canopy overhead. The canopy merely
makes the business of supplying petral
more comfortable for mororist and the
staff of the petrol station. It does not help
to deliver the petrol.

The “Functional Test” expounded in
Barclay, Cwle & Co was explained and
applied in this case. In explaining the test,
Brightman ] said:

“... The proper test is whether the canopy
has a functional purpose to enable the
taxpayer company to pevjorm the activity
of supplying petral to motor vehicles.
I ask myself, “ Does the canapy help to
supply petrol”, or is it merely a part of
the setting where petrol is supplied? In
my judgment this question admits only

of a negative answer. The petrol pump
would deliver petrol 1o vehicles whether
or not there was a canapy overhead. The
canopy merely makes the business of
supplying petrol more comfortable for
motorist and the staff of the petrol
station. It does mot help to deliver the
petrol. It is not part of the means by
which it is supplied. Itis not like the dack
case where the dock was vseless without
its operating machinery and vice versa
or the silo case, where the silo and its
contents were totally interdependent.
Funther, there is a clear thread running
through the vecent cases...showing that
asoructre is not plantif is only purpose
i to provide shelter and it plays no part
i what may be tevmed the “commercial
process”. That conclusion is | think an
inevitable vesult of the application of the
functional test. In this difficult area of
the law, it is, in my view, important to
stick to the established test. In his
submission to me the taxpaver’s Counsel
sought to introduce a new test; whether
the item in question is commenrcially
desirable or necessary to enable the
taxpayer to sell his petvol 1o the best
advantage. That, to my mind, is an
amenity test as distinct from a functional
test, and is not a permissible test. The
right test is the functional test...”

This “Amenity Test” was not wholly
dismissed. It was brought into focus again
in another case that is deliberared below.

CIR v. Scottish & Newcastle Breweries
Ltd. [(1982) STC 296]

The new concept of “Amenity or
Setting” i.e. capiral expenditure incurred,
considered commercially desirable for the
purpose of promoting a trade or business
can be, in particular circumstances of
the case, comprise “Plant”. This was
considered by the House of Lords in the
Scottish & Neweastle case.

By this time Judges were not entirely
happy with the “Funcrional Test” and
considered it rather inadequate and
inconclusive. It was however accepted
that whatever test applied must have
regard to the nature of the business carried
on by the taxpayer.

e .



In the leading speech in the House of
Lords, Lord Wilberforce discussed the
distinction between “Plant” and “Setting”
and went on to say:

... Another much used rest word is
“function” — this is useful as expanding
the notion of “Apparatus”; it was used
by Lovd Reid in Barclay Curle. . but this
too must be considered, in itself, as
inconclusive. Functonal for whae? Does
the item serve a functional purpose in
providimg a setting? Or one for use in
the trade?

[tis easy without excessive imagination, to
devise perplexing cases. A false ceiling
designed to hide unsightly pipes is not
plant though the pipes themselves may
be (Hampton v. Fortes Autogyill). . .is
tapestry. hung on an unsightly wall any
different from a painted mural. And does
it make a difference if there was a damp
pacchinderneath? What limit can be placed
emtattractions, intevior or exterior, designed
tomake premises move pleasing to the eves
or other senses? There is o universal
formuda, which can solve these prizzles ... in
the end each case must be vesolved, in my
opinion, by considering carefully the natige
of the particular ade being carvied on, and
the relation of the expenditure to the
promotion of the trade. It seems to me on
the Commissioner’s findings, which are
clear and emphatic, that the respondent’s
trade includes, and is intended to be
furtheved by, the provision of what might
be called the ‘ammosphere’ or ‘ambience’
which (rightly or wrongly) they think may
atrvact customens. Such intangibles may in
avery real sense and concrete sense be part
of what a trader sets out, and spends
maney, o achieve . ...a good example might
be a private clinic or hospital, where quiet
and seclusion are provided, and charged
for accordingly. One can well apply the
‘Setting Test' to these situations. The
amenities and decovations are in such a case
as the present are niot, by contrast with the
Lyons case, the setting in which the mrade
camies onhis business, but the setting which
he offers to his customens for them to resore
to and evjoy. That it is setting ir the lateer
and not the former sense for which the
money was spent is provee beyond douht
by the Commissioner's findings...”

At the time this case was heard, there was
much confusion between “Serring” and
“Premises”. In fact the two were moving
closer 1o each other and in some instances,
it was even overlapping. This was
highlighted by Lord Lowry when his
Lordship gave full judgment in the
Newcastle case. His Lordship said:

“...My Lord, the appellant’s (i.e. the
Revenue) primary fallacy, in my opmion
was 1o {dendfy ‘serting’ inevitably with
‘premises’ or place, by misapplying to this
case the observation of the judges in
Jarrold when facing the question whether
the articles are part of the premises or
serting in which the business is carried
on or part of the plant with which it is
carried on. This was in a case where the
word ‘setting” had no theatrical or artistic
significance, as it would have in the
phrase “appropriate setring” meaning the
right atmosphere.

And even if one assumes that ‘the
setting” is the same thing as ‘the premises’
it is fallacious to say that articles used to
adom the setting thereby ceased ta be
appararus used by the taxpayer company
for the carrving on of their business...

[risin my view equally fallacious to deny
that the creation of armosphere is for the
purposes of his trade, an important
function of a successful hotelier. . .now
the creation of the right atmosphere is a
means to an end in the canying on of
sitch a trade; it is not a trade itself or a
separate part of the trade. .. Everything
...from the ovnaments, is used purely to
create an atmosphere. The mere fact that
some of the ornaments are free standing
on the floor or on the shelves or tables
and that others arve supported or
suspended from or affixed to walls or
ceilings is quite beside the point. They
are all part of the hotelier’s plant as
defined in Yarmouth v. France. ...One
of the trade functions of a hotelier is to
make the interior attractive to customers:
why then should one deny that the items
used for this purpose ave plant?”

In the CIR v. The Scortish & Newcastle
case, the facts were as follows: a company
spent £104,498 on the provision of electric
fittings and wiring, décor and murals in
some hotels and public houses it ran in

the course of its business, and claimed
capital allowances on the amount of
capital expenditure on plant. The “décor
and murals” included items affixed to the
walls, but all were detachable, some more
easily than others. The evidence was that
the lighting and décor for each premises
were carefully designed, having regard to
the type of clientele it was desired to
artract; different kinds of clientele (e.g.
tourists, businessman, etc) want different
kinds and standards of facilities. The
Special Commissioners took the view
that the company's trade included the
provision of accommodation in a
“situation, which includes atmosphere —
atmosphere judged in the light of the
market” which particular premises were
intended to serve, and thart the fitring and
décor served a functional purpose in the
trade. They also served as part of the
setting of the trade, but it was the funiction
of the trade to provide a special and
attractive setting for its customers. The
Commissioners disallowed the wiring
expenditure of £2,635 as relating to the
fabric of the building bur otherwise
allowed the claim. The House of Lords
upheld the decision of the Special
Commissioners.

In another situation, a fast foad company
tried to claim capital allowance on the
basis of creating an atmosphere or ambience,
but failed. The case is examined next.

Wimpy International Ltd. v. Warland
and Associated Restaurants Ltd. v.
Warland [(1988) BTC 591]

Two companies operated in the field of
fast food catering, running respectively
Wimpy and Pizzaland restaurants. During
the 1970s both chains were affected by
increasing competition from similar
chains. The parent company decided thas
the premises should be improved and
redesigned to reach a wider marker. To
that end, such items as new lighting, shop
fronts, floor and wall tiles, suspended
ceilings, wall panels and mirrors, raised
floors, balustrading and stairs were
installed. The Inspector of Taxes
disallowed the claims as expenditure on
the provision of plant and machinery for
the purposes of the rrade.
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The Special Commissioners considered
the various items and concluded that they
were not plant qualifying for capital
allowances. '

The company appealed to the High Court
contending that whart was being marketed
was the serving of food in a particular
ambience, thar all the irems in dispute
were installed to improve the ambience
of the restaurant and to artract customers.
They were thus used in the business even
if some of the fixtures became part of the
building.

In giving judgment Hoffman ] stated as
follows:

“...Mr. Aaronson (the counsel for the
taxparyer) invites us to find that .. .décor,
food and service make up the product
marketed by the company i its trade; by
decor he means all the surfaces visible 1o
the customers and the lighting in the
restawrant. The décor item donot thevefore
simply centribute to the serang, but as in
the Seottish & Neweastle case, constituze
apparatis used in the trade of selling that
product.. . Mr. Aaronson’s proposition is,
in our opinion, wo wide. It is not ‘décor’
as such, which, in the light of the Scomish
& Newcastle decision, is to be regarded in
suitable cases as part of the thing sold by a
restaurant owner but ‘ambience’ and
‘armosphere’. We accept that armosphere
was an ingredient in the product. which
the company offered to its customers; and
it follows from the Scottish & Newcastle
that apparatis awhich served to create that
atmosphere, may be plant even though it
played no part in the preparation and
service of meals. But we cannot treat
‘decor’ as a global item. We have 1o
consider each frem sepavately and determine
whether its function was to embellish the
premises by way of armosphere or whether
it falls on the other side of the dividing line
as being part of the place or setting in-which
the trade was camed on.”

Here one can see that the Judge is
approaching the matter of décor in a so-
called “Piece-Meal Approach”, which was
rejected by the Judges in the case of
Barclay, Curle and Co. Ltd. In that case
the revenue adopted the “Piece-Meal
Approach” — i.e. the excavarion

expendirure should be looked into
separately from the other expenditure on
machinery and equipment. The majority
of the House of Lords rejected that
approach, and to quote two of the Lords
would be appropriate here:

Lord Grest at page 245:

“ It is unrealistic, momy view, to
consider the concrete works in isolation
from the rest of the dry docks. Ir is the
level of the bottom of the basin in
conjunction with the river level, which
enables the function of diy-docking to be
performed by the use of dock gates valves,
and pumps. To effect this purpase
excavation and concrete work were
necessary..”

Lord Donpvan at page 249G:
“...Furthermore [ regard the “piece-
meal” approach as unreal. The dyy dock
ought, I think, for present purposes to
be regarded as a whole, with all its
appurtenances of operating machinery,
poser installations, keel blocks, tubular
side shores, and so on...”

This “Piecemeal Approach” was avoided in
the subsequent cases of Schofield v. R & H
Hall Limited [49 TC 538] and Cooke v Beach
Station Caravans Limited [49 TC 514]

No matter how one looks at the matter,
whether as a whole or by piecemeal, the
question of what is “Plant” and what is
“Setting” is nor the right choice of words
for deseribing rhese expenditures. Urhwatt
Jin J. Lyons & Co. Lid. v. Attorney —
General [(1944) Ch. 281] used the word
“Setting” to refer to things, which were
among other things, the premises but also
things that were neither part of the
premises nor used in carrying on the
business.

However the setting in which a business
is carried on ean, in ordinary language
include the plant used to carry it on.
Hence the use of the word “Serting” in
relation to “Plant” is not a very
appropriate or precise tool to apply ro the
“Business Use Test”, especially in its
application to the business of restaurant
and hotels where an imporrant way in
which the business is conducted is the




provision of setting that creates an
atmosphere. The same can be said for most
hospitality business ineluding nursing and
medical centers where peace and quiet is
2 premium,

merime the “Setting” would include the
premises themselves (as in the case of the
fast food restaurant). These are excluded
from the concept of plant but nor for the
same reason as the lamps in J. Lyons &
Co Led v. Awtorney General but simply
because they are the premise.

According to Hoffman ], no matter how
“purpose built” the premises may be, they
ate not plant if they constitute the
premises or place upon which the business
is conducred.

The “plant and setring” dichotomy
conceals an ambiguity that does not lend
itself easily to an application especially
where the two are very close or in some
cases even overlapping. In fact, the
expenditure changes character with the
type of test used. And therefore one has
to be careful to apply the correct test to
determine whether a particular
expenditure qualifies as plant. In
explaining his decision in the case af
Wimpy International, Hoffmann | said:

“... This case is about the application of
what I have called the ‘premises test’ to
additions and improvements to
restaurants for the purpose of making
them move attractive to customers. In
that vespect, it is unlike the Scortish &
Newcastle case, which was mainly about
the application of the business test to
items,, which were plainly not part of the
premises. The items in dispute in that
case were wall décor, plaques, wpestiies,
murals....pictures and metal sculprures
to decorate hotels. All of these were held
to be chattels or trade fixtures and not
integral parts of the premises. The
Revenues refused them capital
allowances as plant on the grounds that
they formed the ‘Setting’ which is in one
seise .. .they certainly did. But the House
of Lords held that they nevertheless
Ppassed the business use test because they
were used to please and arcract
customers, and therefore for the
promation of trade...”

The application of the “business use test”
apparently must be in conjunction with
the “premises rest” for otherwise the
business use test may prove itself too liberal
and any additions by way of refurbishment
toa business premises will qualify. Lord Lownry
made it very clear in the Scottish & Newcastle
case [(1982) 55 TC 252] that the “premises
test’ must also be applied in conjunction
with the “function test” when his Lordship
said at p. 277:

“...Moreover, the test accepred in this
case by the Commissioners and affirmed
by the Inner House draws a line whick
can be held without trouble: something
which becomes part of the premises.
nstead of merely embellishing them, is
not plant, except in the rare case the
premises themselves are plant, like the
drydock in Barclay, Curle or the grain

silo in Schofield ..."

Hoffmann therefore concluded the case by
arguing that an item would only qualify
as plant if it passed all the following three
rests:

a) It must not form part of the premises
or place in or upon which the business
is carried on i.e. the “premises test”

b) [t must be used for the carrying on of

the business i.e. the “business rest”;
and
c) It must not form part of the stock-in-

trade.

Diagrammatically the various tests and the
approaches used can be illustrated as
shown below:

Ketua Pengarah Hasil Dalam Negeri v.
MSDC [(2003) MSTC 3,973].

The tests used in the Wimpy case were
applied in the local case of Ketua Pengarah
Hasil Dalam Negeri v. MSDC Sdn. Bhd
[(2003) MSTC 3,973].

The taxpayer was a private limired
company incorporated in 1986. Its
principal activity is to carry on the
business of driving school for motor cars,
motoreycles, lorries, rractors and all othet
motor vehicles; instructing, teaching,
guiding and rendering services of all
kinds which the company thought fit.
The Minister of Transport licensed the
company to operate as a driving institute.

In complying with the conditions of the
permit issued for its driving schoal, the
taxpayer had bought two pieces of land in
Malacca, situated near the Malaysian
Road Transport Department and incurred
capiral expenditure on the construction
of the following on the land:

a) A training ground; and
b) A building.

The rtraining ground is specially
constructed to the Road Transport
Department’s specification. It includes a
S-metre broad tarred road circuit that
contains slopes and inclines, undulations,
various types of parking lots, dangerous
curves, roundabouts, slipways, traffic light
junctions, T-juncrions and other similar
motorway intersections and “obstacles”.

m?flam;: Approaches and Tests Used

]
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Special grounds are constructed for
motareycle training including skid stretch
and emergency braking stretch.

The building consisted of an office and
classrooms for the teaching of theoretical
lessons in motor vehicle driving, driving
rules and regulation. Instructors trained
and licensed by the Road Transport
Department, will reach rhese subjects.

The taxpayer claimed capiral allowances
inrespect of the building and the training
ground as qualifying building expenditure
and qualifying plant expendirure under
sch. 3 of the Income Tax Act 1967 (as
amended) for the years of assessment 1992,
1994 and 1995. The Director-General of
Inland Revenue rejected the claim, taking
the position that the training ground and
the school buildings were settings and
therefore did not qualify for capital
allowances.

The raxpayer appealed.

The Special Commissioners had to
determine, based on the facts available,
whether the capiral expenditure incurred
in constructing the school building and
the training ground, were qualifying
expenditure. In considering the raxpayer’s
claims for capital allowance, the two items
i.e. the buildings and the training ground
was considered separately. They decided
that based on existing law, the buildings
were merely part of the serting in which
the business was carried on. The buildings
had no function to perform other than to
shelter the trainees who were given
instructions in theory. As such, the
buildings were only the structure within
which the function of educating che
trainees were carried on and therefore did
not qualify as a plant. Further the building
were not used for an approved service
project, since approval had to be obrained
from the Minister of Finance and not the
Minister of Transport, as alleged by the
taxpayer. Consequently, the buildings did
not qualify for capital allowances.

22 3rd Quarter 2003 Tax Nasional

As regards the training ground, the
taxpayer has sarisfied the following
conditions considered in the case of
Wimpy International Limited mentioned
above:

a) The training ground must form part
of the premises or place in which the
business is carried on - i.e. it must
pass the “premises test’

b) The training ground must be used for
carrying on the business i.e. it must
comply with the “business test”

c) The training ground must not form a
part of the stock in trade.

Further the taxpayer's training ground
had also fulfilled the following four
conditions for capital allowance:

a) The person incurring rhe capirtal
expenditure must be carrying on a
business

b) The capital expenditure must have
been incurred on the provision of
machinery or plant;

¢) The machinery or plant must be used
for the purposes of the claimant’s
business.

d) The person must be the owner of the
asset-at the end of the basis period

The training ground, which is specially,
prepared for carrying out the business of a
driving institute is in fact an integral part
of the taxpayer's business and is therefore
plant for the purposes of capital allowances
under sch. 3 of the Act.

The DGIR appealed to the High Court
against the Commissioner’s decision but
this was dismissed. The High Court’s
decision by Faiza Thamby Chik, J. was
quite instructional and is summarised
below for thar reason:

a) The court’s duty in a case stared by
the Commissioners could only be
allowed if it was shown that the
Commissioners' determination was
erfoneous on point of law.

b)  There was no statutory definition of
“plant”. Although permanence and
other rest words such as “setting”,
“apparatus”, and “functional” had
been considered in various cases,
there was no universal formula, which
could solve these puzzles. In the end

each case must be resolved by
considering carefully the nature of the
particular rrade being carried on, and
the relation of the expenditure to the
promation of the trade.

c) The Court agreed wirth the
Commissioners that whether an
“apparatus” is plant has to be considered
in relation to mading acrivities 4s a
whole and/for all its constituents parts
and appurtenances must be viewed asa
whole. The fundamental rest is that an
apparatus will constitute plant if icfulfils
the function of a plant, in that it is the
means hy which a trading operation is
carried on.

d) Trwas quite obvious that without the
training ground, the taxpayer would
not be able to carry on their husiness
of adriving institute.

The “whole approach” and the functional
test were clearly dominant in the
determination of this case.

Anchor International Limited v.
Commissioners of Inland Revenue

[2003 SC 3006/02]

This case was decided in Edinburgh on
15-16 January 2003. The appellant
company is involved in the provision of
leisure facilities in various sites throughout
the United Kingdom. The leisure facility
included pitches specifically designed for
a five-a-side football matches. There was
also a clubhouse building on each site
providing a combination of indoor
facilities, including shower and changing
rooms, snooker and pool rables, coin-
operated gaming machines, function
rooms and bars. These facilities are
available to persons using the pitch. About
70% of the gross income of the appellant
is derived from the pitch and another 20%
coming from the provision of food and
drinks. The balance is made up sundry
income from locker rent and amusement
machine.

At the appeal, it was agreed that the
clubhouse building and the cast of the
land underlying the pitch would not
qualify for plant allowance. The provision
of goal post, rebound boards and dedicated
flood lights are accepred as eligible for
capital allowances,
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The question was whether the pitch
alifies as [EJ].E."E]'[?

Theartificial pitch is popular because games
‘==n be played everyday (as compared to
onE game per evening in summer and one
zame per week in winter, on a natural turf).
Itisalso possible to play other games on the
pitch besides the five-a-side football.

Expenditure on the construction of the
artificial pitch involves the undertaking of
a ground investigation followed by a
topographical study. If found suitable, the
ground is prepared by excavating and
stripping the topsoil to prepare an
underground drainage system, including a
curand fill operations where necessary. The
ground is then trimmed and proof rolled.
A layer of terram georextile is laid to
prevent contamination and to facilitare
clean drainage. A stone base complying
“with tight legal regulations is laid, on which
another layer of terram geotextile is placed.
A synthetic grass carpet with sand in-fill is
laid ento the terram layer i strips, The sand
in-fill helps to anchor the artificial grass
carpet and also keeps the pile upright
giving the carpet its durability and playing
characteristics. About 23-30 kg of sand is
used per square meter, the whole pitch
requiring about 22 tons.

The pitch has a life expectancy of between
five years (intensive use) and nine years
(average use). Worn out and damaged
strips (normally occurring in the centre
of the pitch) can be repaired or replaced.
The company claimed a sum of £297,863
that included a sum of £195,456 on
excavation, infilling, drainage, terram
geotextile and carpet.

The Revenue argued that the expenditure
should be looked as a whole, that it isa
structure (under the UK legislation) and is
therefore excluded as plant. The taxpayer
argued thar the carpet rerained its separate
identity and is separate from the land works
i.e. the foundation. It was argued that the
distinerion is between an irem which plays
a specific part in the generation of profirs of
the trader (which is plant whether or not it
constitutes premises) and an item which,
although used by the taxpayer for trade
purposes, in not, itself exploited to earn
profits but performs a general housing

function (which is not plant). If something
is plant, then it does not matter if it also
performs a different funcrion.

The Special Commissioness decided that
one could regard the pitch (if the “Whole
Approach” is adopted) or the carper (if
the “Piecemeal Approach” is adopted) as
both the setting and the means with which
the business is carried on. The dual nature
is no different from Barclay Curle or the
Beach Station Caravan cases. In this case
the trade is the provision of synthertic
football pirches, which generate abour
70% of the turnover of the business, Soin
one sense, the trade is the provision of the
setting, and in another sense, the pitch
and the carper are the plant with which
the trade is carried on. It is not possible to
make the distinction, as the Revenue
claims, hetween football being played on,
rather than with, the carpet.

According to Dr. J. E Avery Jones, the
Special Commissioner, *...the fact that there
are cases where plant serves both purposes
shows, thatonce the plant is used in the rade
it does not matter that it is also the setting. ..'

CONCLUSION

Since there is no definition of “plant
and machinery”, several tax principles
have been developed to identify what
items could be classified as “plant and
machinery”. The list is norexhaustive and
with new court cases, it is expected to grow
over the years to come.

To quote Lord Lowry in Scottish &
Newcastle:

“...The word ‘Plant’ has frequently
been used in fiscal and other legislation.
Iris one of a fairly lavge category of words
as to which no statwrory definition is
provided ...s0 that it is left to the coure
to imterpret them. It naturally happens
that as case follows case, and one
extension leads to another, the meaning
of the word gradually diverges from its
natural or dictionary meaning. This is
certainly true of ‘plant’. No ordinary
man, literate or semi-literate, would
think that a horse, a swimming pool,
movable partitions, or even a dry dock
was plant — yet each of these had been
held to be so: so why not such equally

improbable tems as murals or tapestries
or chandeliers? ...And ... if after
enduring nearly a century of Yarmouth
v. France, Parliament decides that
‘plant’ must receive a statutory
definition, something can no doubt be
dane to curb the ‘excesses’ of the Special
Commissioners and the judiciary ..."

In fact, Lloyd L] in Wimpy summed it up
nicely, when he said:

“... ‘Plant’ is like an elephant, easy
enough to recognise when one sees

it...” [Emphasis added]

The catch is: “when one sees it!”
What if you don’t see it?

Then it could be like the proverbial four
blind men (read: taxpayer, tax agent,
Revenue and the Courts) trying to “feel”
the elephant! The wrirer feels at that stage
it does not matter whether it is an African
elephant or Indian elephant - and what
colour it is — whether white or grey!!

For income tax purposes, plant, horses and
elephants will remain as grey as ever —for
another century, perhaps.
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Direct Taxes

Joint Ventures And

Tax Considerations

By HARVINDAR SINGH

Joint ventures (“TV”) are a common feature in the
business world. As such, it is imperative to be aware
of the tax issues typically associated with a JV. This
article attempts to highlight some of the salient
points that need to be considered when entering
into JV arrangements.

Overview
When two or more parties form a JV, the following issues need
to be considered from a tax perspective:

e Choice of ]V entity — legal structure
e Profir distribution and repatriation
¢ Financinga |V

® Transfer pricing issues

® Cross border investments

What is a JV

There are various forms of JVs. One description of a Vis ..
“a series of contractual understandings between two or more
entities in corporate or partnership formar which combine
market, technology and / or production advantages of each for
an agreed upon sharing of capital, management. operaring
responsibilities and profit”.

Legal structure of the JV

A JV would normally take the form of an incorporated JV
company, an unincorporated business venture akin to a
partnership or be carried out by way of contractual [ collaboration
agreements.

A JV company is the most common form of structure. It offers
stability and limited liability. A JV company is a taxable entity
for income tax purposes and it is distince from irs shareholders.

An unincorporated ]V is governed by the Partnerships Ace, 1961.
As with all partnerships, it is not subject to income tax. There is
a separate assessment for the JV partners who will be liahle
for income tax on their share of the taxable profits. An
unincorporated JV is however subject to Real Property Gains Tax
("RPGT") under the RPGT Act, 1976 if the JV disposes of real
property of Real Property Company shares.
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Tax issues to consider

when setting up a JV

In the course of setting up a JV, the parties involved might
pool their resources such as transferring assets to the ]V entity.
Tax-wise, the issues that arise from the transfer of capital assets
would incorporate income tax, RPGT and stamp duty.

The eransfer of assets is normally not subject to income tax, except
where capital allowances / industrial building allowances have
been claimed in the past by the wansferor. In such situations, it
would be necessary to caleulare balancing allowances / halancing
charges. A balancing charge arises when the disposal proceeds
are greater than the tax wrirten down value of an asset.
Conversely, a balancing allowance would be the result of the
disposal proceeds being lower than the tax written down value.

A pertinent point to consider would be the applicability of
“controlled transfer provisions” where the transfer will be deemed
to have taken place at a value equal to the tax written down
value and a balancing allowance / balancing charge compuration
would not be applicable.

A sale is deemed to be a “controlled sale” wherea person disposes
of an asset in relation to which an initial or annual allowance
has been claimed in the past, the asset has been used in the
business and the transferor / transferee are “controlled” entiries.
In other words, it is a situation where the transferor has control
over the transferee or vice versa; or some other person has control

over the transferor and transferee of the asset (para. 38 of sch. 3,

Income Tax Act, 1967).




RPGT is applicable where chargeable assets i.e. real property or
shares in a real property company (“RPC”) are disposed. The
rare of tax ranges depending on the duration for which the
chargeable asser is held and whether it is held by companies or
individuals. The following table shows the rares applicable to
the various categories of taxpayers:

For companies and individuals
(who are citizens or permanent residents)

Acquisition period Companies  Individuals
(%) and other
persons (%)
Disposal within 2 years 30 30
Disposal in 3rd year 20 20
Disposal in 4th year 15 15
Disposal in 5th year 5 5
Disposal in 6th and subsequent vears 5 Nit

Individuals that are not citizens or permanent residents

Assets disposed by an individual who is not a citizen or permanent
resident is subject ro tax ar the following rares:

Rate
Disposal within 5 vears 30%
Disposal in 6th and subsequent years 5%

Needless to say, when the owner of the chargeable assets is
considering transferring them to the JV entity, he has to he
mindful of the length of ownership of such assets.

A RPC is a controlled company owning property and or shares
in a RPC, the defined value of which is at least 75% of its total
tangible assets (including shares in another RPC). The disposal
of RPC shares is a disposal of a chargeable asset that is subject
to RPGT. It is therefore important to structure the JV entity
carefully to avoid a ]V company from being considered a RPC,
especially where the JV entity is to be ser up for a short period of
time such as in the case where a particular project’s duration is
shart. If the [V company is an RPC and the JV parties sell their
shares within 2 years, the applicable RPGT rate on the chargeable
gain is 30%.

Special exemption from RPGT

The Real Property Gains Tax (Exemption) (No. 2) Order 2003 has
been gazetted and has effect from 1 June 2003.

The Order exempts any person from the payment of RPGT in
respect of chargeable gains accruing on the disposal of any
chargeable asset from 1 June 2003 to 31 May 2004.

Both the acquirer and disposer will still be required to file the
relevant RPGT returns notwithstanding the fact that the eains
are not taxable.

As faras stamp duty implications areé concerned, it is a dury thas
is imposed on documents and not on transactions. For the transier
of assets, stamp duty at the rate of 1% to 3% will be levied on
the wansfer document. In the case where the transaction is
entered into overseas, Malaysian stamp duties will apply if the
transfer document is brought into the country. The transfer
document has to be stamped within 30 days of being brought
into Malaysia.

For certain assets thar are transferred such as debts, the transfer
may be affected by way of a Board of Directors resolution. Where
there is no instrument of transfer, stamp duty would not be
applicable. However, in case of disputes and where legal action
is being taken against the dehrors, the absence of the instrument
of transter will jeopardize any atrempt to rake rhe matter to the
courts. In the case where there is an instrument of transfer bur it
is not stamped, such an instrument will not be permissible as
evidence in the courts.

Exemption from stamp duty is available under sec. 15 and 15A
of the Stamp Act, 1949. Section 15A is wider and applies in the
case of transfer of assets between related companies which are at
least 90% associated. Section 15 is narrower and applies in the
case of a disposal of an undertaking under a scheme of
reconstruction or amalgamartion. For an exemprion under
sec. 15, the consideration must consist of at least 90% in shares
and certain conditions need to be met in order for the transfer to
be eligible for exemption.

Profit extraction

Dividends

For an incorporated [V, the repatriation of profits available for
distribution is normally by way of dividends. Income tax paid by
a Malaysian resident company on its profits is imputed to the
dividends paid to its shareholders. Shareholders are assessed on
the dividends received but a credit is given for the rax already
suffered at source i.e. paid on behalf of the shareholders by the
company.

Management, technical assistance and license fees

The ]V parties may be providing specific services to the |V
company and as such, should be charging fees to the JV entity.
For income tax purposes, the above expenses should be deductille
provided the “wholly and exclusively incurred” rest under
sec. 33 of the Income Tax Act, 1967 is satisfied. By extracting
such payments, the taxable profits in the ]V entity are reduced.
It would be imperative to avoid transfer pricing issues especially
it*it involves shifting the profits from one tax jurisdiction to
another. The pricing policy must be appropriate and
commercially justifiable to reflect arm’s length transacrions.
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Withholding tax

The payment of technical fees, management fees, interest or
royalties by the ]V entity ro a non-resident JV partner is subject
to withholding tax. The rate of withholding rax is reduced under
certain double tax agreements thar Malaysia has entered into.
Therefore, the Malaysian ]V should explore the possihility of
doing business with entities in countries which offer the lowest
withholding tax exposure.

Where payments are made by Malaysian residents fo non-
residents for technical or advisory services which are performed
in Malaysia, withholding tax generally at the rate of 10% is
applicable. This tax is applied on the gross amount of the
payients.

With effect from 21 September 2002, services rendered abroad
(outside Malaysia) by non-resident service providers will not be
subject to Malaysian taxation. In the case where there are services
rendered overseas as well as in Malaysia, it is imperative that the
JV entity keeps supporting documentarion, agreements etc. in
place to show clearly the type and

value of the services rendered in |f properly

Malaysia or outside Malaysia for

this purpose, to prove to the rax StrUCturEd r the
authorities the portion of fees nominal Value

that are payable for services

rendered in Malaysia which are and premium
subject to withholding tax. p ay abl eu pon
"I:'T:nfai:gcai[:; methods of the rEdemption
financing a JV would he by way Of the RPS

Qf s.sharcle capi_tal anf:l,for loan would be a
capital (including the issuance of
return of

bonds, notes, debentures erc).
Equity financing would typically capltal and not
involve a cash injection. Where subiect to

the JV parties are unsure of their "

long term plans in respect of 2 INCOMeE tax.

joint venture project and do not

intend locking themselves up equity-wise, they may consider to
partly finance the JV via loan financing.

Loan financing provides the flexibility in that if the |V parties
wish to convert the amounts loaned to equity, the loan documents
can be railored as such.

There are no official thin capitalisation rules in Malaysia, and
whilst there are no hard and fast rules as to whether a taxpayer is
thinly capitalised, a debt to equity ratio not exceeding 3:1 is
often used as a guide.

Interest paid is fully relievable subject to the general tests of
dedueribility (i.e. related to the earning of income). However,
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attention must be given to specific provisions, which seek to
impair relief where borrowings can be associated directly or
indirectly with non-income producing investments or loans.

It is also essential to ensure that the interest being charged is
reasonable.

Where a loan is to be obtained from overseas, BNM approval is
required if the amount borrowed is RM5 million or more. For
cases where the amount borrowed exceeds RM1 million, it would

suffice to inform BNM.

Loan financing might not necessarily be a tax efficient way to
fund a Malaysian JV company as interest payable to non-residents
will be subject 1o withholding tax. Whilst it is possible to get
around this problem by obtaining interest free loans, there could
be deeming provisions in foreign tax jurisdictions that impute a
tax charge on deemed interest. A case in point is the New Zealand
tax authority’s practice to impose a rax charge in New Zealand
on the New Zealand loan provider. This would hardly be the
desired situation for a New Zealand multinational company
which provides loans to its JV company in Malaysia,

The use of Redeemable Preference Shares (“RPSs") is perhaps
more tax efficient (note that BNM approval is required for
exchange control purposes as RPSs are regarded as credit
facilities).

If properly structured, the nominal value and premium payable
upon the redemption of the RPS would be a return of capiral
and not subject to income tax. Where the redemprion of RPS is
at the value of total paid up capital, it would appear that there
should be no tax issues. The redemption of RPS can also be
carried out more expeditiously than a capital reduction exercise
in the case of ordinary shares.

In the case where the redemption is ar a premium, it is also
possible to argue that it should not constiture a distribution of
income (CIR v. Universal Grinding Wheel Co., Led). However, it
s necessary to consider the facts of each case to assess the risk of
the redemption being regarded as a deemed distribution.

In CIR v. Universal Grinding Wheel Co., Lid, the respondent
company redeemed its issued GBP1.00 RPSs at their nominal
value plus a premium of 7s. per share. The company made a fresh
issue of preference shares for the purpose of the redemprion; the
premium was paid out of the Company'’s profits which would
otherwise have been available for dividend.

In the assessment to Profits Tax on the company, the premiums
of 7s. per share were treared as part of the gross relevant
distributions to proprietors. The Company appealed and
contended that it had purchased its preference shares for 27s.
per share, that the full redemption price was a sum applied in
reducing its share capital and accordingly, no partof it should be
treated as a distribution.
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= Special Commissioners held that the redemption of the RPSs
ws simply a way of reducing the share capital of the Company.
= order to reduce the share capital in that way, the Company
0, and did apply, 27s. in payment for each share. The case
nt up the House of Lords, and the decision of the Special
smmissioners was upheld.

An alternative route of raising funds is through the issuance of
bonds. ATN company codd ssee bondewindh wil be tedeemned
at a future date. The tax trearment of discounts and premiums is
notspecifically addressed in the Income Tax Act nor in Malaysian
<zse faw and this is a rather gray area. There are two schools of
shought with regard to the taxability/deductibility of discounts.

\On the one hand, it is opined that the discount is not inrerest
d therefore there is no issue of withholding rax being applicable

= payments made to non-residents and the discount expense is

of thought that contends thar the discount is akin to interest

and therefore withholding tax is applicable and the discount is

deductible in the hands of the bond issuer (Davies v. Premier

Investment Co Lid; Lomax v. Peter Dixon).

In determining the tax treatment of discounts and premiums, it
is important to consider factors such as the capiral risk
undertaken, the presence of a commercial rate of interest in
computing the discount etc.

The use of Labuan

BNM does, in certain circumstances, permit borrowings from or
through Labuan. Where a loan is granted to a Malaysian JV
company by a Labuan Offshore Bank, which is licensed to
conduct banking business under the Offshore Banking Act 1990,
interest paid or credited to such a bank is not subject to
withholding tax where such interest is attriburable o a business
carried on by the bank in Malaysia.

It is therefore possible to mitigate withholding tax on borrowings
from overseas if the funds are routed through a Labuan Offshare
Bank and channeled to the Malaysia JV company. When the
Malaysian JV pays interest to the Labuan bank, there is no need
to withhold tax.

Exit strategies

Exit strategies in the context of this article refers to how an
outhound or inbound investment should be structured for tax
efficiency.

Inbound investments

Where an investment is made in a Malaysian ]V company by a
foreign party, it is impottant to consider the tax implicarions
that will arise when the foreign party decides to divest its
investment.

Upon divestment of shares in a JV company, there is no capital
gains tax in Malaysia. However, for the disposal of RPC shares,
Real Property Gains Tax may apply. Where a foreign JV party

repatriates funds arising from the divestment of their shareholding
back to the home country, it will be necessary to consider the
home country fax rules on capital gains.

Qutbound investments

For a Malaysian JV party venturing abroad, needless to say, it
would be necessary to understand the tax rules of the foreign
country. In addition, it is also imporrant to consider the likely
o effects of Ewesimg‘ the shat&o\ﬁmg'm ﬁie &or@‘lgn country
and repatriating the funds to Malaysia.

An illustration, there could be capital gains tax in the foreign
country (Country A for example) upon the dispasal of sbates in

an incorporated entity in Country A if the shares are held directly
by a Malaysian resident.

It is perhaps possible to make use of favourable provisions in the
tax treaty that Country A has with Country B (for example)
where the treaty could perhaps stipulate that if the investment
in County A is held by residents of Country B, there would be
no capital gains tax imposed on the residents of Country B on
the disposal of the investment in Country A.

Thus a Malaysian investor could route its investment in the
overseas ]V through the setting up of a subsidiary in Country B
which will then hold the investments in Country A. It is
important that the setting up of a company in a low tax
jurisdiction has a commercial basis and it should not be seen to
have been set up merely for tax mirigation purposes.

When the shares in the ]V company in Country A are disposed
by the residents of Country B, there would be no capital gains
rax arising in Country A. The gains could then be routed back
from Country B to the Malaysian holding company by way of
dividends. As this would be considered as being foreign sourced
income, it would be tax exempt in Malaysia and is available for
distribution as rax exempt dividends (two tier).

Conclusion

The tax issues to be considered are many and varied when forming
a ]V entity. It is not an exaggeration to say that when enrering
intoa JV arrangement, the tax issues could encompass the whols
scope of Malaysian raxation, depending on the complexizy of
the |V structure. Further, tax issues relating to other rax
jurisdictions would also come into the equartion in cross border
[ransacrions.
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Developménts In Respect

By TAN HOO! BENG & CHOW CHEE YEN

ithh

Withholding tax in Malaysia has evolved in recent years. To begin with,

a paradigm has been set in the case of SGSS (S) Pte Ltd v. Director

General of Inland Revenue'. This was followed by the amendment to
sec. 15A of the Malaysian Income Tax Act, 1967 (“MITA™). Moving

further, the issues of regrossing and technical as opposed to non-technical

services were addressed in EPM Inc v. Director General of Inland Revenue*.

Finally, there was an affirmation of the Revenue’s’ views on income

arising from the offshore services artributable to a permanent

establishment? in Malaysia in the latest dialosue held between the

Revenue and various professional bodies on 30 September 2002.

Section 109B vs Section 107A

Before proceeding further, it is vital to
have an understanding on two of the most
widely applied withholding tax provisions,
vizsec. 109B and sec. 107A of the MITA.

Section 109B of the MITA imposes a
withholding rax of 10% on certain types
of income prescribed under sec. 4A3
which are deemed derived from Malaysia
undersec. I5A. Secrion 15A provides thar
the payments falling under sec. 4A shall
be deemed to be derived from Malaysia:

* If the respansibility for payment lies
with the Government of Malaysia or
State Government; or

* If the responsibility for payment lies
with a person who is a resident for
that basis year; or

e If the payment is charged as an
outgoing or expense in the accounts
of a business carried on in Malaysia

Ir is interesting to note that for the

deeming provision under sec. 15A to
operate, the services under sec. 4A need

30
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not be performed in Malaysia ¢ Generally
speaking, withholding rax under sec. 109B
is a final tax and the non-resident
recipient need not file a Malaysian tax
return. This is in contrast to sec. 107A as
will be explained below.

Under sec. 107A of the MITA, a non-
resident contractor who performs or
renders any work or professional services
in connection with or in relation to any
contract projects in Malaysia is subject to
15% + 5% withholding tax on the
payments made to him for the services
under that contract®.

A key point to note here is that for
sec. 107A to apply, the services must be
performed within Malaysia, i.e. the provision
of sec. 107A generally contemplates a
business presence in Malaysia whereas this
not a requirement under sec. 44,

Secrion 107A withholding tax is not a final
tax in Malaysia. It is merely an upfront
interim tax collection. The non-resident
contractor is required to lodge a net business
tax return to the Revenue on it’s Malaysian
source income, upon which it would be
assessed at the prevailing corporate tax rate
of 28%. Upon the assessment of the
Malaysian source income, any excess of the
sec. 107A withholding tax, over the final
tax liability would be refunded ro the non-
resident. Correspondingly, any shortfall
would be payable to the Inland Revenue.
Note, that if no income tax return on the
Malaysian source is filed, the sec. 107A
withholding rax would become the final tax
in Malaysia,

More often than not, sec. 1074 tends to
overlap with sec. 109B. For example, if a
non-Tesident contractor renders rechnical
services in relation to a project carried out
within Malaysia, the payment could

[2000] 7 MLJ 220

[2001] MSTC 3,306

Malaysian Inland Revenue Board (“MIRB")
Permanent Establishment is a concepi used in a tax
treaty. Where no treaty is concluded, the concept of
business presence is to be considerad.

Section 4A charges special classes of incoma
(includes amount paid in consideration of technical
advice, assistance or services renderad in connection
with technical management or administration of any
scientific, industrial or commergial undertaking,
venture, project orscheme) to tax if they are deemed
to be derived from Malaysia.

6 Priorto 21 September 2002,

Ly —

i

7 From 21 Septamber 2002 onwards, the rates have
been reduced to 10% + 3%. 15% / 10% is on the
service portion of the contract payments on account
of tax which is or may be payatle by the non-resident
contractor whilstthe 5% / 3% is or the sarvice portion
of the contract payments an account of tax which is
or may be payable by employees of that hon-resident
contractor.

8 “Services under a contract” is tzfinad to include any
work ar professional services performed or rendered
in Malaysia. The term “professional servica” as used
in sec. 107A is wide and includes any consultancy,
agvisory, technical, industrial, sciantific or
commercial services.
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arguably be sec. 107A or sec. 4A payment.
In such case, the Revenue would rake a
practical approach by looking at the physical
presence of the non-resident service provider
in Malaysia (i.e. the existence of a
permanent establishment or business
presence). Section 107A would prevail over
sec. 109B in cases where the non-resident
has a permanent establishment or business
presence in Malaysia.

5GSS and amendment

to Section 15A

In SGSS, it has been ruled thar a
Singaporean enterprise could regard
wechnical services rendered to a Malaysian
company from offshore (i.e. not performed
n Malaysia) as a business profit, hence,
notattracting any Malaysian tax (including
Malaysian withholding tax) provided
the foreign enterprise does not carry
on business through a permanent
establishment in Malaysia. The principle
laid down in this case has had an immense
impact and provides avenues for some
planning provided that the facts of a case
are pari-materia to SGSS. Traditionally, the
Revenue has been adamant in arguing that
sec. 4A of the MITA overrides business
income under sec. 4(a). Consequently,
foreign enterprises receiving rechnical fees
without a permanent establishment in
Malaysia, may not be able 1o rely on the
business article in the double tax agreement
entered into with the Malaysian
Government, thus rendering it still subject
ro Malaysian withholding tax. As such, the
decision made in SGSS has set a paradigm
in Malaysian raxation, particularly with
regards to the applicability of the business
article in tax trearies and the withholding
tax provisions.

On 21 September 2002, the Malaysian
Parliament amended sec. 15A of the MITA
wheteby payment made ro nen-residents for
offshare services rendered outside Malaysia
in respect of sec. 4A(1) and (ii) would no
longer be subject to Malaysian withholding
tax and this amendment is in line with the
decision made in SGSS, The change of
legislation is welcomed but is long overdue
as the “operational test” (i.e. to tax a person
enly if he is rrading in Malaysia and not
mrading with Malaysia) should have applied
long rime ago-

Relying on the amended sec. 13A together
with the principles laid down in SGSS, there
is an opportunity to minimise withholding
tax payments. Where possible, preliminary
work such as designing, drawing, research
& development et should be undertaken
offshore. In this situation, it is vital to
specifically define the offshore and offshore
work portion and their corresponding fees.

In the recent dialogue held between the
professional bodies and the Malaysian tax
authorities, the Revenue has confirmed
that where part of services are performed
in Malaysia and part of it ourside Malaysia,
the amount atrributable o the services
performed in Malaysia would be hased on
the value of services rendered in Malaysia.
In this regard, taxpayers are advised to
specifically indicate in the contract the
following:

e Value of services rendered in
Malaysia; and

e Value of services rendered outside
Malaysia

The Revenue further indicated thar if the
ahove is not possible, the apportionment
of the value should be done on a fair
and reasonable basis. The Revenue’s
willingness to accept the fair allocation is
indicative of reforms in Malaysia to
expedite the transfer of foreign technical
know-how into the country.

With proper tax planning, the offshore
element should not be subject to any
Malaysian withholding tax whilst the
onshore portion would be subject to the
sec. 109B withholding tax of 10%, on the
basis that the non-resident does not have
any permanent establishment or business
presence in Malaysia.

Additionally, the cost of equipment and
materials should be clearly indicated as
withholding tax is only imposed on
services. It is important to note that in
cases where there is an offshore supply of
equipment and marerials, due care must
be taken to ensure thar the supply is not
related or connected to any permanent
establishment or business presence in
Malaysia otherwise, the Revenue could
rax the profits arising from rhis supply.

Where possible and viable, German
resident contractors may be engaged as
Art. 21 of the Malaysia-Germany double
tax agreement (“DTA”) provides that
iteris of income of a resident which are
not expressly mentioned in the Arricles
of the tax treaty shall be raxable only in
Germany. Since the special classes of
income under sec. 4A(i) and (ii) are not
mentioned in the tax treaty, it follows that
they are not subject to Malaysian
withholding tax. In practice, this avenue
could be beneficial from the tax angle
provided that the conditions that it’s
commercially viable and the presence of
the German resident contractor would not
create a PE in Malaysia are met. [n other
words, this planning would succeed for
short-term contracts. Having said chis, it
must be horne in mind thar the German
tax authority is reckoned as one of the

strictest and its tax SYSECIL IS VEry ONerous.

Alrematively, the Malaysian taxpaver could
also seek refuge under the new treary
protection such as the Malaysia- UK DTA
whereby the withholding tax rate in respect
of technical fees is anly 8%. An even betrer
option would be the rax treaty concluded
with Namibia in 1999 which accords 5% as
withholding tax on technical fees. Also,
whenever possible, Australian consultants
should be considered to provide consultancy
services as the Malaysia — Australia Tax
Treaty 1st Protocol® (para. 4(c), Art. 5)
provides thar Malaysian tax will not be
applicable with regards to payment for
services (including consultancy services)
provided by an Auseralian enterprise
unless such services are rendered in Malavsia
fora period or periods aggregating more than
3 months within any 12 months period.
thereby creating a permanent establishment
in Malaysia.By the virtue of this protocol,
the Malaysian governmentr has accepred the
income from consultancy services as husiness
incomne, hence the business article ™ can be
relied on. It is inferesting to note thar the
wording of para. 2(a) of Art. 3 of the
Malaysiz/lndonesia DTA is similar o para.
4(c), Arr. 5 of the Malaysia/Ausmalia DTA,

9 Gazetted on 21 October 1998 2nd came inio farce on
27 Jung 2000.

10 Inmostbusiness ericles ofthe DTAs, business prafits
cannot be taxed in a country unless a permanent base
is established there.
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whereby consultancy services are accepted
as business profits. Having said this, the

summary of the withholding rax rates

prepared by the tax authority in its official
website still shows that rechnical fees paid
o Indonesian resident is subject to 10%
withholding as opposed to the 0% rate for
payment made to an Australian resident.

Withholding tax planning:

Is it necessary?

With regards to withholding tax planning,
one may ask whether it is necessary given
the fact that withholding tax is a tax on
the non-resident. Additionally, in most
instances, the non-resident will be able to
obtain full tax relief in the non-resident’s
home country on the Malaysian withholding
tax suffered. As such, ar the end of the day,
the non-resident would pay the same
amount of tax, i.e. the net tax payable in
the home country (after tax relief on
Malaysian withholding tax suffered) plus the
Malaysian withholding tax suffered.

Withholding tax planning may prove to
be advantageous in the following cases:

® The payee is a related company.
Hence, reduction in withholding tax
would save the overall group
rransaction costs, particularly in rerms
of cash flow riming due to the time
frame in which a tax credit is invoked;

¢ More often than not, Malaysian
taxpayers have to pick up the
withholding rax themselves since the
non-residents insist on their payment
being made net of withholding tax;

e The reduction of withholding tax
could foreseeably result in a berter
bargaining position for the Malaysian
payer; and

*  The non-resident would factor the
quantum of withholding suffered by
him in arriving ar the gross fee.

EPM

Moving further, in the case of EPM Inc v.
DGIR, the Malaysian High Court upheld
that withholding tax borne (through a
re-grossing method) by a Malaysian rax
resident on behalf of a non-resident, is not
deductible for Malaysian tax purposes on
the basis that withholding tax is the tax
of a non-resident and not a fee for
services. In view of this, before a contract
is concluded, it is important for the
amount of withholding tax to be reviewed
with the objective of stipulating the gross
amount in the respective agreement to
ensure that the Malaysian tax resident
obtains a maximum tax deduction whilst
not affecting the position of the non-
resident in terms of the non-resident’s
taxability.

The decision in EPM has far reaching
consequences since most non-residents
would prefer to receive payments net of
withholding tax. In anutshell, they would
prefer not to create any taxable presence
or be associated with any Malaysian tax
administration. In the writers' view, the
decision made in EPM has more of an impact
on Malaysian payers as opposed to the
non-resident. The Malaysian payer is not
able to claim a tax deduction on the
withholding tax borne by him and may
attempt to include the withholding tax as
part of the gross fee stipulared in the
contract. If this is the case, then the
expenditure shown in the Malaysian payer’s
accounts would be the gross contract fee,
which is already inclusive of the withholding
tax. As such, the Malaysian payer would
obeain a full tax deduction on the basis that
the actual amounr invoiced to the non-
resident is the same as per the concluded
contract. In EPM, the contractentered into
with non-resident related party stipulates
that the non-resident’s invoices would have
to be paid in full; to the extent that there
was tax (other than US tax) which would
need to be withheld by EPM, the total

11 Section 33 of the MITA reads as follows —“Subject to this Act, the adjusted incoma of a persen from a source for
the basis period for a year if assessment shall be the amount asceriainad by deducting gross incoms if that person
from that source for that period all outgoings and expenses whally and exclusivaly incurred duringthat period by
that person in the production of gross income from that source. including...”

12 On'the basls that the techinical fees paid to non-resident is in the nature of revenue and is wholly and exclusivaly

incurred for the production of gross income.
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amount by which EPM was invoiced shall
be increased by the non-resident to take into
account those taxes so thar the net amount
shall be equivalent to what the non-resident
would have invoiced had there been no
withholding rax liability. The way the EPM
contract was structured and the whole
arrangement was regarded by the High
Court judge as a method “devised” by EPM
and its non-resident related party. Moving
forward, a key point to note here is that the
rerms of the contract must be carefully
worded so as not to explicitly require the
Malaysian payer to bear the withholding
tax but instead to factor the tax into the
contract price.

Having discussed the above possibility,
it is unlikely that a non-resident
(particularly if the non-resident is a third
party) would agree to this arrangement
since he would be subject to higher rate
of tax in his home country as a result of
the increase in the contract value. Thus,
the decision in EPM would, at the end of
the day, result in the Malaysian tax payers
being at the losing end. Hence, with the
greatest respect to the High Court, the
authors hope that the Court of Appeal
would be able to reconsider the decision
made at the st instance in EPM on the
deductibility of the withholding tax borne
by the Malaysian payer as a sec. 33!
deduction. On further analysis, one would
find that the withholding tax is part of
the business cost and falls squarely within
the ambit of sec. 33, Also, one has to
distinguish between income taxes by
paid by a Malaysian taxpayer and the
withholding rax borne by him. The former
is incurred after the production of the gross
income whilst the later is paid in the
course of producing income.

More seriously, quite apart from the issue
of regrossing, the High Court has also
confirmed the view that both technical
and non-technical assistance or services
in connection with any scientific,
industrial or commercial undertaking,
venture, project or scheme are regarded
as special class of income under sec. 4A.
Thus, withholding tax of 10% under sec.
109B would be applicable. Traditionally,
the Malaysian tax practitioners have been
of the view that non-technical payments
are not subject to withholding rax. Having



said this however, the scope of sec. 4A
appears extremely wide and the Revenue
has indicated rhat not only would
technical services include any kind of
specialised services burt also that the
subsection would extend to any non-
technical services. Hence, the days where
tax practitioners regard pavments made for
day-to-day management are free of
withholding tax may be numbered!
Nevertheless, the Revenue has also
indicated that it is prepared to exclude
from sec. 4A any payments made for
ordinary day-to-day administration or
management services of a routine nature
especially those paid to the head office or
parent company. Strictly speaking, in the
case of EPM, the taxpayer had indeed
segregated the portion of technical and
non-technical services but yet the
Revenue has adamantly subjected the
entire amount to withholding tax. As
such, it is fair to conclude that uncertainty
is looming over taxpayers and rax
advisers on when the Revenue would
apply its concession and when it would
not do so. Furthermore, a type of service
may be routine to a person but may he
“specialised” to others. For example,
accounting services is bread and hutter to
an accountant whilst it is technical to a
layman. In EPM, the taxpayer has
appealed further to the Court of Appeal
and the saga continues. Until the day the
Court of Appeal delivers its judgment, the
following questions remain:

o What is the meaning of “technical”?

*  Does the word “technical” qualify not
only “advice” but also “assistance”
and services?

* Does the word “technical” qualify
not only “management” bur also
“administration”?

As an interim solution whilst waiting for
the matter to be decided by the Courr of
Appeal, a taxpayer may obtain an advance
ruling from the Revenue with regards to
the applicability of withhalding tax on
the non-technical portion since, the
traditional method of tax planning of
splitting the contact value into technical
and non-technical portions may no longer
hold water following the decision in EPM.

Offshore services:

Does the Revenue have the
taxing right?

In the recent dialogue between the
professional bodies and the Inland
Revenue, the latter has clarified that the
amendment to sec. 15A of the MITA (i.e.
sec. 109B withholding tax would not apply
o offshore services) shall not affect the
determination of the profit attributahle to
a permanent establishment. The normal
approach would continue to apply, i.e. all
income artributable to a permanent
establishment is taxable whether the
services are rendered onshore or offshore.

In light of the above, the point that arises
is whether the Revenue’s view can be
challenged? Taxpayers may want to do so
as once a permanent establishment or
business presence is established in
Malaysia, the opportunity to structure
offshore services to legitimately avoid
sec. 109B withholding tax may no longer
be applicable.

As mentioned earlier, once a permanent
establishment is established by a non-
resident in Malaysia, then sec. 1074
withholding tax of 10% + 3% would be
imposed on service portion of contract
payments as an interim tax. The income
atrributable to the permanent establishment
would be regarded as business income and
would be taxed at the prevailing corporate
tax rate of 28% upon submission of the
non-resident’s tax return.

Since we are discussing the scope of
raxation within Malaysia, sec. 3" of the
MITA ought to be referred to. This charging
section is unambiguously territorial and
remittance based in scope. Only income
accruing in or derived from Malaysia or
received in Malaysia from outside Malaysia
is subject to tax. However, income arising
from sources outside Malaysia which is
received in Malaysia by a non-resident is
exempt from tax.

Also, since the contract income is a
business income for a non-resident

contractor who has established a

permanent establishment or business
presence in Malaysia, rthen one also has
to refer tosec. 12(1)(a)" of the MITA to
ascertain whether the income is derived

or deemed derived from Malaysia, and
therefore subject to Malaysian income rax.
Broadly speaking, sec. 12(1)(a) is a
residual section of general application and
it refers to the “operations” test whereby
if the business income is not areributable
to operations carried on outside Malaysia,
then itshall be deemed to be derived from
Malaysia. So as to say “what is not yours,
is mine”. Given this, the crucial factor is
to ascertain the meaning of “operations
of the business carried on ourside
Malaysia” since if the operations are
outside Malaysia, the profits attributable
to those operations are not derived from
Malaysia and would not be taxable in
Malaysia.

In determining whether an activiry
constitutes the carrying on of a business
in Malaysia, it is essenrial that reference
be made to the various acts of persons
within Malaysia. Thus, the essential test
is not whether the profits concerned arose
or were derived from a business carried on
in Malaysia but whether the operations
from which the profits arose or accrued
took place in Malaysia.'®

Relying on sec. 3 and sec. 12(1)(a) and
various decided cases, the question that
arises is whether the Revenue has a right
to tax income arising from offshore
services performed by a permanent
establishment? The Malaysian agreements
clearly state that, in intention anyway,
that the business profits of a foreign
enterprise shall not be taxed in Malaysia
unless the enterprise is engaged in a rrade
or business in Malaysia through a
permanent establishment here. If it is so

13 Section 3 of the MITA reads as follows —“Subject and
in accordance with this Act, a tax to be known as
income fax shall he charged for each vear if
assessment upon the income of any parson accruing
in or derived from Malaysia or received in Malaysia
from outside Malaysia”

14 Paragraph 28, sch. 6 of the MITA

15 Section 12{1)(a) of the MITA reads as follows —

“Where for the purpose of this Act it is necessary to

ascertain any gross incoms of a person derived from

Malaysia from a business of his, then subject to

subsec. (2}, so much of gross income from his

business 2s is not attributable to operations of the
business carried on outside Malaysia shall be
deemed to be derived from Malaysia™

See Chunilal B. Metha v. Comnmissioner of Incame

Tax, Bombay (10 ITC 395), Commissionier of Income

Tax, Bombay v. Govindram Seksaria (10 |TC 406 and

{1938)6 TR 584) and X Company Ltd [(1963) 1 MLJ

iv]
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engaged in a trade or business in Malaysia,
Malaysian tax would be imposed only on
those profits which are attributable to the
permanent establishment.

In this regard, if the non-resident can prove
that the offshore services are attributable to
ather operations outside Malaysia and is
from a foreign source, then the Malaysian
Inland Revenue does not have the right to
tax the income arising from the offshore
services although the Revenue may contend
that the offshore work is part and parcel of
the main contract and is also ateributable/
connected to the permanent establishment
in Malaysia. A point to be borne in mind is
that if the offshore services could be related
to another business presence in a forejan
country, then the case against the Malaysian
Revenue would definirely be stronger.

There ate no provisions in the MITA
governing the derermination of a source
of income. The question of whether the
income arising from a particular
trapsaction arose in or is derived from
one place or another is a question of
fact depending on the nature of rhe
transaction. Based on decided cases!”, the
source of a relevant income can be
determined in the following manner:

i) Ascerrain the nature of income and
decide which class of income it
helongs to under sec. 4 of the MITA

ii) Ascertain the originating cause of
such income, that is, what the
taxpayer has done ro.earn the income

iii) Ascertain the geographical locarion
of that originating cause, that is
where the taxpayer has earned it

The broad guiding principles in
determining the source of income laid
down in the case of CIR v. Hang Seng
Bank Lid"™ is as follows:

“...ome looked to see whar the taxpaver
had done to earn the profits in question.
If he had vendered a service or engaped
in an activity such as the manufacture
of goods, the profits would have avisen
or derived from the place where the
service had been rendered or the
profit making activity had been
carried on. But if the profits had been
earned by the exploitation of property
assets as by letting property, lending
money or dealing in commodities or
securities, the profits would have arisen
in or derived from the place wheve the
praperey had been let, the money had
been lent or the contacts of purchase and

sale had been effected. ..

Against the above discussions, the profit
arising from the offshore services performed
by a permanent establishment in Malaysia
may well be argued as a foreign source
income. In this regard, a proper segregarion
of income and expenditure is of the essence.
As such, neither sec. 107A withholding
tax nor sec. 109B withholding tax can be

17 CIR v. Lever Brothers & Unilever Lid (1948) 14
SATC, FC of Tv. United Aircraft Corporation (1943)
7ATD 31

18 1980 8TC 733

imposed on the payment for the offshore

services. If necessary, two different contracts
can be concluded to segregate the onshore
and offshore portions accordingly. Further,
the non-resident’s related company may
be used as a vehicle to provide offshare
services whilst the permanent escablishment
in Malaysia would only underrake the
onshore work. With proper planning and
documentation, ir is going to be an uphill
task for the Revenue to argue that the
offshore services are attributable to husiness
operations in Malaysia.

Conclusion

As globalisation of the economy rakes
place, Malaysia must ensure thar it
contifiues to ateract foreign direct
investment as well as encouraging the
transter of technology/know-how. In so
doing, Malaysian tax environment must
remain conducive. Whilst every effort
taken by the Revenue to preserve our
tax base should be commended, the
interpretation of local tax legislation
must be done on a fair basis considering
other international aspects of raxation,
particularly the treaties entered into with
other governments over the globe.
Pethaps, the relevance of the various
deeming provisions in the Malaysian
tax legislation should be re-examined,
particularly in this modern times.

1S are ax consullants at one of ihe
corsutanty s inMalavsis. The vivs
expressan gbovs are thair awn,

TIME TABLE FOR THE MIT PROFESSIONAL EXAMINATIONS

15 -19 DECEMBER 2003

TIME

15.12.2003

16.12.2003 17.12.2003

18.12:2008 19.12.2003

9.00 am to 12.10 pm

Taxation |

Business & Financial
Financial

Management

Accounting |l

Economics
& Business
Statistics

Financial
Accounting |

2.00 pm to 5.10 pm

Company &

Taxation || Taxation |l

Business Law

Taxation IV Taxation V
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Professional

The principle objective of the Malaysian Insti

tute 'of Taxation (MIT) is to train and build up a pool

of qualified tax personnel as well as to foster and maintain the highest standard of professional ethics
and competency among its members.

One avenue of producing qualified tax personnel is through professional examinations. As such,
MIT conducted its first professional examination in December 1995. To date, the MIT has successfully
conducted eight examinations. The professional examination also seeks to overcome the present
shortage of qualified tax practitioners in the country,

How to Register

Examination Structure
The professional examinations are currently
held annually and comprises of three levels:

You can contact the Institure’s Secretiriar for a
copy of the Student’s Guide. The Guide contains
general information on  the examinations.
Interested applicants must submit a set of
registration forms as well as the necessary
documents to the Secretariat,
Entrance Requirements
a) Minimuin 17 years old
* At least 17 vears old
* At least two principal level passes of the
HSC/STPM  examination (excluding
Kertas Am/Pengajian Am) or equivalent
Credits in English Language and

Mathematics and an ordinary pass in
Bahasa Malaysia at MCE/SPM

Degrees, diplomas and professional
g P P
qualifications (local/overseas) recognised
by the MIT to supersede minimum
requirements in (a)

Full Members
accounting bodies

of local and overseas

Exemption

Exemption from specific papers in the
professional examinations is available and the
extent of exemption granted will depend on
qualifications attained and course contents as
determined by the MIT Council.

Malaysian Institute OF Taxation

Exemption Fees

Foundation

Intermediate

Final

Examination Fees

Foundation

Intermediate

Final

January 1
February
March 31

April 30
April 30

September 1

September 15
October 15

November 30

Deceniber

* Taxation 1
* Economics & Business Statistics
* Financial Accounting 1

RM 50.00
RM 60.00 Intermediate Level
RM 70.00

» Taxation II

* Taxation III

= Company & Business Law

RM 50.00 Final Level

RM 60.00  Fgation TV

RM 70.00 * Taxation V

Business & Financial Management
Finandal Accounting 1T

Annual Subscription for 2003 payable.

Release of the 2002 Examinations resilts. Students are notified by post.
No telephone enquiries will be entertained.

Last date for payment of annual subscription fee for the year 2003 without
penalty (RM50).

Last date for payment of annual subseription foryear 2003 with penalty (RM100).
Question & Answer Booklets available for sale.

Closing date for registration of new students who wish to sit for the
December 2003 examination sitring.

Examination Entry Forms will be posted to all registered students.

Closing date for submission of Examinations Entry Forms. Students have to return
the Examinations Entry Form together with the relevant payments to the
Examinations Department.

espatch of Examinations Notification Letter,

MIT Esaminations.




Direct Taxes

Grants... Handouts 2

From The Government?

But the government can take back
(some of) what it gives away...

The adverse effects on the Malaysian economy from the SARS

epidemic, the Iraq War and the general worldwide economic slowdown

led to the announcement of the RMS8.1 billion Economic Stimulus

Package by the government on 21 May.

This brought cheer to certain sectors of the
economy in the form of the many “pro-
growth” measures proposed under the said
Package. Particularly for small and medium
scale enterprises (“SME”), the government’s
adoption of the Srrategy of developing new
sources of growth, focusing on developing
SMEs as the catalyst of growth, has also
made available many opportunirties to
modernise their business operations and
improve their competitiveness.

Grants for business development
One of the methods adopted by the
government to render assistance to SMEs
is through the provision of grants for
specific purposes. The following are some
of the grants which will be made available
o industries that qualify for such aid:

. Grants to meet training costs of
projects in selected sectors, both
domestic and overseas;

2. Grants for companies in selected
sectors to undertake R&D acrivities
in Malaysia;

3. Grants for commercialisation of
research findings and innovations in
selecred growth sectors;

4. Grants from the proposed Fund for
Development and Promotion of
Malaysian Brand Names for
Malaysian companies.

These are by no means the only erants
being made available to SMEs, as many
other grants are currently available for the
advancement and development of their
businesses. (See Panel I for a list of some
grants currently available)

The government gives...

but it can take back some

The use of grants for the purpose of assisting
arganizations or industries thar are seen to
be in need of special assistance for their
growth, has long been employed as a tool of
economic development by the government.
Economists may dehate on the efficacy of a
policy of handing out grants as a measure ro
achieve certain economic objectives, but
from the perspective of the recipient, it may
seem thar grants offer only benefits without
any disadvantages. However, this perception
may not be entirely correct, since erants may
not necessarily be the pure handouts that
they appear to be. For until recently, there
was no legislation to exempt the recipient

of a grant from the payment of income tax
on receipts from the grant. Thus a vital issue
that has to be considered on the receipt of a
grant is whether that receipr is raxable as
income of the business of the recipient. In
the absence of specific provisions for the
exemption of grants, general rules of
raxarion do not automatically exempt a
recipient from the liability to income tax.
Hence it is possible thar the government
may take back some of what it gave away, in
the form of income tax payable on the
receipts fram a grant!

Taxable or not taxable

In the absence of statutory provisions
covering the raxation of grants, the
general rule in considering whether a
grant is taxable or otherwise, is to apply
the test of determining what is the main
purpose of the grant. If it is intended to
assist the trader to enable him to perform
his trading operations more profitably, it
will be regarded as a trading receipt!,
which is subject to tax. This principle was
established in several cases which went to
the Courts in the UK, in which companies
receiving subsidies or grants were held to
be taxable an the receipts as they
represented trading receipts. Among the
types of receipts that were held to be
taxable receipts of the business, were
subsidies paid to a railway company to
enable it to meet income charges® and a
subsidy paid ro millers for the purpose of
making good a shortfall in profits’.

" Whiteman and Wheatcroft on Income Tax by Peter G. Whiteman and David G. Milne
* Pretoria-Petersburg Railway Co. v. Elwpod(1308) 6 TC.508

* Charles Brown & Co. v. JRG (1930) 12 TC.1256
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The following is a list of Grants (not exhaustive) available mainly for SMEs.

Grant

Purpose

RosettaNet Grant

The governmert has allocated RM5mas a erant for local Electrical
and Eleceronic (E&E) companies to implement RosetraNet.

E-Commerce Grant
for SMEs

The Scheme is intended to assist SMEs o quickly inregrate
themselves into the mainstream of the Information and
Communication Technology (ICT) in order toensure theif survival
ina changing slobalised marker place. (Discontinued with effect from
27 June 2002 as it has veached the allocared budger and there is no
additional fund)

Engineering Design Grant

The Scheme provides assistance for SMEs to enhance their
engineering design capabiliries. This would enable SMEs to carry
out their own design in-house.

Market Development Grant

To assist Small and Medium Enterprises in underraking activities
for the development of expors markers.

Commercialisation of
Research and Development
Fund (CRDF)

The Scheme provides partial grants qualified R&D projects
o be commercialised up to a maximum of 50% ro 70% of
RM2 million, whichever is lawer.

Technology Acquisition
Fund (TAF)

The Scheme provides partial grant o further promote effores
by the private sector to enhance their technology level and
production processes.

Grant for Business Planning
and Development (ITAF 1)

The Scheme provides grants to SMEs Business planning studies,
Damestic and export market straregy studies, Marker feasibility
studies, Technology feasibility studies.

Grant for Product & Process

Improvement (ITAF 2)

The Scheme provides grants to SMEs for improvement and
upgrading of existing processes, products and designs.

Grant to Upgrade
Production/Engineering
and Design Capabilities

The Scheme provides grants to SMEs to upgrade their
production/ engineering and design capabiliries.

Grant for Productivity
and Quality Improvement
and Certification (ITAF 3)

The Scheme provides grants to SMEs for:

- Producriviry and Quality irmprovement

- Productivity and Quality impravement based on customer's
requirements

- Documentation of productivity and quality improvernerit

Productivity and Quality system certification

- Total Quality Management Scheme

= Qualiry development systems, Production and Planning Conrral,
Quality Control Circles; Toal Preventive Maintenance

- Qecupational and safety measures

= Qualicy Series: SO 9000, ISO 14000, 1SO 18000

- HACCP, Halal and other product quality cerrifications

Grant for ICT Application
{expanded E-Commerce
Grant Scheme)

The Scheme provides grants to assist SMEs participation in
E-commerce and E-manufacturing activities.

Grant for Skills Upgrading

The Scheme provides grant for maining programmes ro upgrade
critical skills, efficiency and productivity of SMEs.

Factory Auditing Scheme

The Scheme provides grants for SMEs to employ technical experts
to undertake diagnostic audits on SMES’ manufacturing operations.
The audited reports will enable SMEs to seek appropriate assistance
torenhance their capability as suppliers of parts and components as
well a5 services to large companies/Multi National Corporations.

For more details on the above grants,
please visit the following websites:

MITI - http://www.miti.gov.my/
SMIDEC - http://www.smidec.gov.my/
MATRADE - http://www.matrade.gov.my/

! "Starilization of asset” principle established in Glenboia Union fireclay Co. Lid. v. IRC (1922) 12 TC.427

% Ryanv. Crabiree Denim Ltd

(1987) STC 402; Pauiter v. Gayjen Processes Lid (1985) 58TC 350

On the other hand, if a grant or payment is
made for the purpose of replacing a capital
asset, Or upon premature termination of the
income-producing capability of an asset?,
then it is treated as capital in the recipient’s
hands and is not raxable on him. Put in
another way, if a grant is determined not
to be part of annual profits or gains of a
business, it is not taxable upon the recipient.
This treatment is based on the decision
in the case of Seaham Harbowr Dock Co. v.
Crook (1931) 12 TC. In later cases however,
the Courts seem to have embarked on the
principle that where the payment on a grant
is undifferentiated as between capital or
revenue, and where there is none or
insufficient evidence to show that it may
be for a capital purpose, the grant may be
treated as a revenue receipt which is
raxable.’

Non-taxable grant
The Malaysian Inland Revenue’s attempes
to tax the receipts from a grant was almost
successful in the case of Dewan Perniagaan
Bumipurra Sabah v. KPHDN (1996)
MSTC 3569. In this case the taxpayer was
a registered society whose stated ohjects
included developing, promoting and
safeguarding rthe trading, commercial and
industrial interests of Bumiputras in
Sabah. The taxpayer received money
arising from a levy imposed by the State
Government on timber exporters. The
receipts were treated as a grant from the
government and utilized in various ways,
including investment in properties, for
administrative expenses and provision of
loans. The Dewan was assessed to tax on
the grant. The taxpayer’s initial appeal to
the Special Commissioners of Income Tax
(“SC”) was decided in favour of the
Revenue. However, the SC’s conclusion
that the grant was revenue of a business
carried on by the taxpaver was overruled
by the High Court. It was held that the
grant was given primarily for the non-
trading and non-business
protecting the economic interest of
Bumiputras and assisting the Government
achieve the chiectives of the New
Economic Policy. Activities to achieve

PUTDOSE O

these objectives cannot be treated as being
a business or trade carried on by the
Dewan. Hence, the grant could not be
raxed as revenue of a business carried on
by the mxpayer.
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Direct Taxes

Grants... Handouts From The Government?
But the government can take back (some of) what it gives away

Some good news...

The good news is that a law was gazerted
on 30 January 2003, with the objective of
granting relief from rax to recipients of
government grants and subsidies. It is
called the ‘Income Tax (Exemption) (No4)
Order 2003 (“the Order”).

The “not-sa-good news” is thar alcthough
the ohjective of the Order is to grant relief
from tax for recipients of government
grants, it is not clear what exactly is
exempted under the Order.

The Order
Paragraph 2(1) of the Order grants the
following exemption:

2. (1) The Minister exempts —

(a) any person from the paymenr of
income tax in respect of his or
its statutory income in relation
to the sources of income derived
from the allocations given by the
Federal and State Gavernment
in the form of a grant or a subsidy:

(b) a staturory authority from the
paymentof income rax in respect
of its statutory income in relation
to the sources of income derived
from-

(i) the income received in
respect of an amount
chargeable and collectible

from any person in
accordance with the
provisions of the Act

regulating the statutory
authority; or

(ii) any donation or
contribution received,

Before delving into what is unclear in the
Order, the following is a summary of what
the Order does state clearly:

®  TheOrder takes effect retrospectively
from the year of assessment 2002.

*  "Persons” who qualify for exemprion
under para. 2(1)(a) include individuals,
companies, bodies of persons and
corporations sole, as defined under
the ITA. Statutory authorities are
exempted under para. 2(1)(h).

*  Income that is exempred is “statutory
income”, namely gross income less
allowable expenses and capital
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allowances (“CA"). Therefore CA has
to be deducted from income afrer
allowing deductible expenses (“adjusted
income”) inthe computation of income
to be exempred, and would not he
available for carry forward to the
following vear of assessment, unless
there is insufficient adjusted income for
CA to be fully deducted in the current
year.

e Those granted exemption under the
Order would still be required to
submit an annual Return of Income
to the Direcror General of Inland
Revenue.

What is exempted?

Looking at the language of para. 2(1)(a)
of the Order, tax practitioners who are
familiar with the language of raxing
statutes may find thar there are least
three possible answers to the question
“What is exempred under the Order?™:

I. One answer which seems to be
obviaus is “allocations given ....in the
form of a grant or subsidy.” In other
words, the grant itself is exempred.
However, the use of the words
“sources of income derived from the
allocations given....in the form of a
grant or subsidy” seems to sugwest that
the grant itself may not be the subject
of exemprion.

The specification that “statutory
income” is exempted means that a
portion of operating expenses and CA
would have to be deducted from the
gross receipts from the granc to arrive
at the amount to be exempted.

2. Thesecond possibility is that income

that is exempred is income from a
source thatis derived from utilizarion
of money froma grant, e.g. where the
grant is used for operational expenses
of a business carried on by the
recipient, the income from the
business (the “source” of incame) is
exempred. However, the question
then arises as to whether receipts on
account of the grant itself would also
be exempted, for it is generally agreed
that a grant would nor be regarded as
a “source of income” apart from the
business in which it is emploved.

The third possibility would be to regard
both the grant and income arising from
urilization of the grant as “sources of
income derived from...a grant or
subsidy™ and to compute statutory
income based on the total revenue

)

from these “sources”. For example, if a
grant of RM100,000 is received by a
company to be urilized for aperational
expenses of its business which earned
gross operating revenue for the year
amounting to RM1 million, the
amount which is to be included in gross
income for purpose of amiving at the
amount of income to be exempred is

RM1,100,000.

Informal enquiries made to the relevant
authorities seem to point to possibility (1)
as the intended position. This has been
confirmed by the Revenue at a recent
dialogue with various professional
bodies. Since there can only be one
‘correct” position which is determined in
accordance with government policy, it
would seem that there is a need for the
authorities to convey that clearly so that
no ‘misinterpretation’ can arise.

Conclusion

Norwithstanding these uncerrainties, the
Order is proof that the government has
taken cognisance of the dilemma faced by
those in receipt of government grants or
subsidies. The many grants made available
to SMEs and other enterprises are meant
to promate the advancement of these
businesses, to assist in their survival
and/or continued development. The
Order seeks to ensure that those who
qualify o recéive them should be able to
urilize these grants to their full advantage
in furtherance of the government’s
objectives. Nevertheless, it would still be
prudent for prospective heneficiaries to
seek advice on the rax implications so as
not to suffer unexpected adverse tax
COnsequences.

s article was Jirst published in Pye Alar, fesls
Mo. 36, August 2003 and i reproduced with tha
Kind permission of PricewaterhouseCoopars
Malaysia.



By ADELINE WONG AND KAREN TAN

The much-anticipated Pre-emptive Stimulus Package (“Package”) was
finally announced by the Prime Minister, Datuk Seri Dr. Mahathir
Mohamad (“Dr. Mahathir”) on 21 May 2003. The Package unveiled
a four-pronged strategy worth approximately RM8.1 billion (USD2
billion) to combat global uncertainty amidst the adverse effects of the

war in Iraq and recent outhreak of the Severe Acute Respiratory

Syndrome (“SARS”).

The 4 main strategies underlying the
tax incentives and policies in the
comprehensive Package are: promoting
investments into Malaysia, strengthening
the nation's competitiveness, developing
new sources of growth and enhancing the
efficacy of the delivery system.

Whilst Malaysia recognises the importance
of Foreign Direct Investment (“FDI") into
Malaysia, Dr. Mahathir acknowledged that
there has been a decline in international
<apital flows to Malaysia, amidst the global
£conomic uncertainties coupled with
increasing competition for FDI, particularly
from China. He had also emphasised the
mportance in stimulating domestic growth
within the private sector to create a more
artractive and conducive environment for
private sector initiatives to thrive in the
country,

Selow are the highlights of the more
smpottant and salient strategies and
measures to assist Malaysia in overco ming
the present economic situation and
challenges ahead:

KEY STRATEGIES FROM THE PACKAGE

First Strategy:
Promoting investments into Malaysia

1. Relaxation of Foreign Investment
Committee (“FIC”) Guidelines
In enhancing Malaysia's
competiriveness and providing
greater flexibility on foreign equity
participation in [ocal companies, the
Package introduced the following
new measures:

(a) In respect of acquisitions by
Malaysian and foreign interests,
the only equity condition
imposed is maintenance of at
least 30% Bumiputra equity.

(h) The 30% Bumiputra equity
requirement will be applied
across all ministries except where
specific exemptions have already
been granted by the Malaysian
Government.

(c) FIC approval only needs ta be
sought for acquisitions by forei an
and Malaysian interests inexcess
of RMI0 million (USD2.6
million) instead of RM5 million
(USD1.3 million) previously.
However, the percentage of share
acquisition and voting rights of
Malaysian and foreion interests
remain unchanged.

(d) For acquisitions exceeding
RMIO0 millien (USD26
million), companies can apply for
an exemption from the EIC
Guidelines subject to the
approval of the Minister of
Finance, on a case-to-case basis,
for applications reccived before

31 May 2004.

2. Other measures
The foreign equity conditions will
also be liberalised to attract more
foreign companies to be listed on the
Kuala Lumpur Stock Exchange in line
with the Capiral Market Masterplan.

The Government had also introduced
various tax incentives to encourage
the growth of small and medium
enterprises (“SMEs”) in the country.
To complement its efforts, financial
institutions have been urged ro
provide support for the development
of SMEs. Amongst other incentives
introduced by the Government
include, providing SMEs with easier
accessibility to funding sources and
reducing financing costs so as to
enable SMEs become cartalysts in
generating domestic investment.

Second Strategy :
Enhancing the nation’s competitiveness

1. Pre-packaged schemes

In  enhancing the nation’s
competitiveness, the Cabiner
Committee on National

Competitiveness, chaired by the
Deputy Prime Minister, has
recommended various improvements
to the existing rax incentives offered
to potential investors, on a case-to-
case basis.
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Under the pre-packaged incentive
scheme, Pioneer Starus with 100%
tax exemption for 10 years or 100%
Investment Tax Allowance (“ITA”) for
5 years has been granted. The
incentives will now be further
improved by:

(a) extending the maximum period
tor Pioneer Status from 10 to 15
years (commencing from the firse
year the company registers
profits); and

(b) extending the period for ITA
from 5 to 10 years,

Regional Distribution Centres
(“RDC”) and International
Procurement Centres (“IPC”)
With a view ro encouraging the
establishment of more RDCs and
IPCs in Malaysia, the following
salient measures were initiated in the
Package:

(a) Refunds will be allowed for
duties paid by RDCs / IPCs on
components and spare parts
which are unsold for 1 year,
provided that the goods are re-
exported; and

(b) RDCs / IPCs are now allowed
to source goods from outside
Malaysia for shipment to overseas
destinations via drop shipment
for up to 30% of its annual sales
turnover.

One-year exemption from Real
Property Gains Tax (“RPGT”)
One of the more prominent measures
in the Package is the RPGT
exemption for 1 year, effecrive 1 June
2003 «till 31 May 2004. This
exemption from RPGT on chargeable
gains accruing on the disposal of real
property assets for a period of 1 year,
was gazetted by issue of the Real
Property Gains Tax (Exemption)
(No.2) Order 2003 on 1 June 2003.

This measure attempts to encourage
activities in the secondary property
market. The RPGT exemption will
certainly be welcomed by the property
sector and it is likely thar many will
seize this epportunity to dispose off
their property or real property
(“RPC") shares.
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4. Tax incentives for small companies

The Package further relaxed the
requisite conditions in order for small
companies to enjoy Pioneer Status or
ITA. With the relaxarion, small
companies with shareholders’ fund of
at least RM500,000 with 60% of its
equity held by a Malaysian can apply
for pioneer status or ITA if the
company achieves 15% value added
or the activities of the company
contribute to the socio-economic
development of the rural population
in Malaysia. Tax exemption of 100%
(previously 70%) would be granted
for 5 years under Pioneer Status.

Other measures and initiatives
Amongst the other measures to arrract
FDI into Malaysia includes the grant of
the same tax incentives, which are
offered to new OHQs, to existing
OHQs, hence entitling them ro also
enjoy 100% income tax exemption for
the remaining exemption period.
Research and developmenr (“R&D?)
companies are also entitled to a second
round of Pioneer Status for another
5 years or ITA fora further 10 vears.
Various grants have also been provided
in selected secrors for R&D costs
undertaken by industry and research
institutions.

Pioneer Status companies which have
incurred R&D expenses in Malaysia
are now allowed to accumulate and
carry forward and bhe given another
deduction of the R&D expenses
against post Pioneer-Status income.
Expenditure on R&D activiries
underraken ovérseas will also be
considered for double deductions, on
a case-to-case basis,

Stamp duty and tax exemptions are also
granted for the purchase of cerrain
categories of property in line with the
Home Ownership for the People
(“HOPE”) schemes. Various training
funds have been provided with
addirional funding to enable retraining
and reskilling in selected fields such as
Information and Communications
Technology (“ICT") and accountancy.
Grearer flexibility will also be given in
hiring expartriares and auromatic

New Strategies - Towards Stimulating Malaysia's Economic Growth

approvals will be granted for the
recruitment of highly skilled workers
where local expertise is not available.

Third Strategy:

Developing new sources of growth

1.

Boost to the Tourism sector
Various measures have also been
introduced in the Package to assist the
tourism sector in combating the
adverse economic consequences
as a result of the SARS outbreak.
The measures include suspending
income rax installment payments
for travel agents and exempring
travel agents and horteliers from the
Human Resource Development
Fund levy, with effect from 1 June
2003 until 31 December 2003
respectively.

In addition, hotels and restaurants
have also been exernpred from service
tax from 1 June 2003 to 31 December
2003. The specific exemption under
Service Tax Act 1975 (“STA™) was
issued on 30 May 2003 pursuant to
sec. 6 of the STA.

In an attempr to encourage domestic
tourism, employers will also be given
double deductions for such expenses
incurred for 1 year, commencing
1 June 2003. Apart from seeking ta
assist the SARS-affected secrors, this
measure is believed to have a
multiplier effect on the economy with
increased private sector consumption.
The Tourism Infrastructure Fund has
received an additional funding of
RM500 million.

Encouraging the growth of
biotechnology in Malaysia

In view of Malaysia's keen interest
to promate the development of
biotechnology, certain designated
sites in the Bio-Valley have been
delineated for R&D activities and
production of vaccines. Previously,
group relief Le. enabling a company
to offset its losses against the profics
ofanother within the same group was
only available to those in the food
production industry. Group relief is
now extended to, amongst others,
biotechnology and nanotechnology
companies.




3. Other measures

The Government had also provided
RM100 million to the Malaysian
Venture Capital Berhad
(“MAVCAP") to spearhead
investment, nurture entrepreneurial
development and generate new ICT
opportunities. In promoring the
agricultural sector as the third engine
of economic growth, measures will
continually be undertaken to increase
investments in large-scale agricultural
and commercial activities.

The customs duty and sales tax on
tele and video conferencing
equipment (which are not produced
locally) to facilitate communication,
especially amongst SARS-affected
countries are specifically exempted
under the Customs Duties ( Exemption)
Amendment (No.4) Order 2003
and the Sales Tax (Exemption)
(Amendment) No.3 Order 2003,

Fourth Strategy:
Enhancing the effectiveness
of the delivery system

Measures undertaken

As part of the proactive efforts to facilitate
investment in the manufacrun'ng sector,
the Malaysian Industrial Development
Authority (“MIDA”) will he appointing
special project officers to hand-hold and
assist investors in obtaining the necessary
approvals for projects undl they are fully
operational. In an attempt to improve the
country’s delivery system, various steps will
also be implemented toensure expeditious
processing of applications and appravals in
the respective government departments.

For instance, processing of proposals and
applications by manufacturing companies
will be centralised at the Ministry of
International Trade & Industry (“MITI™)
and of carporate proposals at the Securities
Commission (“SC”). The proposals will
no longer require FIC's consideration.

Specific steps have also been underraken
to expedite the process and approvals
required for Building Plans and the
issuance of the Certificare of Fitness for
Qceupation. A fast-track system will also
be established to facilitate land alienation
and land use conversion applications.

The Package had also acknowledge the
need to undertake measures to improve
the efficiency of the revenue collecting
agencies. Some addirional measures
such as providing on-line submissions,
validation and payments of excise duty,
sales rax and service tax and reducing the
processing time for stamping of documents
through e-stamping are in the process of
being implemented.

A new Customer Golden Programme will
also be implemented to accord green-lane
privileges at entry and exit points to
traders who have contributed substantially
to the tax revenue and have maintained
a good track record of tax payments.

INITIAL REACTION TC THE PACKAGE

Many felt that the Package was a key step
in assisting Malaysia overcome the
challenges that have resulted from elobal
events and SARS. Whilst some consider
the Package as an atrempt to address
short-term weaknesses in the economy as
well as medium-term struetural issues,
others have expressed their optimism thar
this Package will support and sustain the
growth in various sectors of the ecanomy
in the long-term.

EFFECT OF THE PACKAGE

Although the Package was partially
aimed at mitigating the effects of SARS
and to combar the adverse effects of the
Iraq war, the Package had also introduced
a whole range of extensive measutes to
bolster the Malaysian economy. Various
aggressive measures have been already put
in place in the Package to, amongst others,
attract greater volume of EDI into
Malaysia and to strengthen the growth of
various domestic sectors.

The Malaysian economy is said to be
responding well to the Package since
the announcement and subsequent
implementation of the measures in late
May 2003. With the much-added boost
from rthe Package, the economy is
expected to perform betrer in the second
half of this year, paving the way for
Malaysia to achieve 4 - 5% growth target
for 2003.

Bank Negara has moaintained
optimistically its 4.5% Gross Domestic
Product (“GDP") growth forecast for the
country whilst the Malaysian Institute
of Economic Research had revised its
forecast upwards, from 3.7% previously
to 4.3%.

The Deputy Finance Minister remarked

recently that the positive effects of
Packape ave being felt by the real economy
and schemes such as micro-credit
launched by Bank Pertanian and Bank
Simpanan Nasional had received very
encouraging public response. The
financial sector also is responding well to
the Package and various sectors have also
shown gradual improvement, although
the tourism sector may take a while
longer for tourists to slowly their regain
confidence to travel into the region and
Malaysia respecrively.

Civil servants have also been reminded of
their importance in implementing the
Package. The successful implementarion
and achievement of the Package's
chiectives is, to a large extent, reliant on
the efficiency and effectiveness of the
delivery system. In order to enhance the
delivery system, every level of the
Guovernment plays a critical part, from the
federal to stare, local authorities and
district councils respecrively.

As Budget 2004 will be announced
shortly, it is hoped thar the Government
will continue to monitor and evaluate
the feedback from the Package and
supplement any additional measures in the
upcoming Budget to ensure that Malaysia
will continue to remain resilient and
competitive in the prevailing economic

climate.
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Malaysian Institute Of Taxation B
wWww.mit.org.my Oy

Member of MIT: RM280.00

per workshop
(inclusive of lunch and two tea breaks)

:RM380.00

per workshop
(inclusive of lunch and two tea breaks)

Non-Member

Attend all 6 workshops
. Member :RM1,500.00
" Non-Member : RM2,000.00

Putra World Trade Centre,
Kuala Lumpur
9:00am - 5:00pm

L_b IWorksh{ﬁﬁ 1’ 18 October 2003, Saturday

Self Assessment for Individuals

—— Workshaop 2 07 November 2003,

Tax Planning and Strategies for Cross
Border Transactions

S th o NoavambBar 2 3. Saturdai
Wor-ks.h‘ﬂ:p'gi_;  SoRemaeT S0, Sk,

*IMPORTANT NOTES -

:Li' Tel

Contact:

Ms Ng / Cik Nur

:(03) 7729 8989

Fax  :(03) 7729 1631

E-mail : secretariat@mit.org.my

Malaysian Institute of Taxatlon

& Taman Tun Dr Isma|l

60000 Kuala Lumpur.

All  participants will be
presented with a Certificate of
Attendance upon successful

Please inform us in writing if

= you intend to cancel. No
&

refund is given for cancellation
by participants less than 7 days
before the workshop. A 20%
administration charge will
be retained on other
cancellations. Please substitute
an alternative participant if
you wish to aveid cancellation
penalties. Cancelled unpaid
registrations will also be liable
for full payment of the course
fee.

Saturday

Tax Incentives and Double Deductions
for the Manufacturing Sector

— Workshop‘gﬁ‘ 15 November 2003, Saturday

Double Tax Treaties and Withholding
Taxes

s Lo 3 2 Dere nhar 2003 Satirdau
— WOTkSth-5 3 December 2003, Saturday

Preparation of Tax Computations for
Companies

L Worksh@;ﬁﬁﬂ 20 December 2003, Saturday
Corporate Tax Planning

ng L » Tor Registration @

completion of the workshop
for use in registering CPD
hours.

Malaysian Institute of Taxation

%: reserves the right to change
S the speaker/panelists, the
date and/or to cancel the
programme in the event
unavoidable circumstances
arise.
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Designation
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MIT Membership No.

2. Full Name (4s per i0)

Designation

MIT Membership No.

3. Full Name (as per i)

Designation
MIT Membership No.

Contact Person:

Designation:

Organisation :

Address :

Tel : Fax :

E-mail :

| / We hereby enclose
[ICash [ Personal Cheque or [[] Company Cheque:
for (RM) :

Fee is made payable to /117-CP 0. Admission will only be permitt

upon receipt of full payment. Registration can be made via fa
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principles.

understanding of the subject matter.

¢ Company Directors + Business Owners

+ Tax Accountants
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Workshop 1

1
| Self Assessment for Individuals
‘ + Business income vs employment income

Business expenses vs non-business expenses
Personal relief

Computation of chargeable income

Tax planning for individuals

Self assessment system for individuals

= 0 8 & @

Workshop3

| Tax Incentives and Double Deductions
for the Manufacturing Sector

* Pioneer status

* Investment tax allowance

* Reinvestment allowance

*  Double deductions

* Application procedures and guidelines

Workshop5; 13 December 2003, Saturday

Preparation of Tax Computations
for Companies

= Computation of chargeable income
Deductible and non-deductible expenses
Double deductions

Common tax adjustments

Steps in preparing a tax computation
Form C and Form R under the self
assessmenl system

@ Eormn

- 5:00pm

i lisa vast fluid subject matter and it is imperative under the Self Assessment tax
regime for tax staff to be competently aware of advanced tax fundamentals and

The Malaysian Institute of Taxation will be conducting a series of six tax workshops in
respond to the need for the creation of qualified and competent tax personnel. The topic
of each of the workshop has been carefully selected to meet the need for better

Participants are expected to, after attending the tax workshops, to have a better
understanding of the subject matter. The Malaysian Institute of Taxation would like to
invite you to join us and learn more about each of the following topics.

¢+ Accountants

* Tax Advisors ¢ Professionals and Executives + Tax Executives
¢ Tax Practitioners ¢ Company Secretaries + Tax Managers
* Tax Agents * Advocates & Solicitors * Finance Managers

Workshopz;-; 01 November 2003, Saturd

Tax Planning and Strategies for
Cross Border Transactions

* Types of holding structure for foreign investments

* Advantages and disadvantages of various
halding structures

* Comparison of tax havens

* Repatriation of profits

+  Double tax relief

Wofkshop4; 5 November 2603, Saturday

Double Tax Treaties and

Withholding Taxes

+  Withholding taxes

Objectives of double tax treaties
Structure of Malaysian double tax treaties
Double tax relief and tax sparing reljef
Double tax treaties with Singapore and
Netherlands

*  Case law developments

Workshops__'

Corporate Tax Planning

* Objectives of corporate tax planning
+ Tax planning principles
Tax planning methodology
Corporate restructuring
* Case law developments

N’ ' b One-Day
WWw.mit org.my wo ¥ kShop on
Advanced__l_l“;lg g Practice

_For tax professionals and managers
Putra World Trade Centre, Kuala
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Lumpur

by:
Chow Chee Yen

Chee Yen is a Fellow Member of
the Chartered Association of
Certified Accountants (FCCA),
an Associate Member of the
Malaysian Institute of Taxation (ATII)
and a Chartered Accountant of the
Malaysian Institute of Accountants
(CA).

He s also a graduate of the
Malaysian Institute of Certified
Public  Accountants (MICPA)
Examinations and suceessfully
completed the Certified Financial
Planner (CFP) conversion programme.

He is ocurrently an Associate
Director with an international firm in
Kuala Lumpur, specialising in
corporate taxation. He has more
than 11 vyears of tax experience
and was involved in tax
engagements concerning cross
border fransactions, tax due
diligence  review. restructuring
schemes, corporate tax planning,
group tax review and inbound
investments.

He is also involved in tax
workshops and seminars organised
by MIA and MIT on a regular basis.
In addition, he has been lecturing
extensively in various colleges and
university in the Klang Valley for
the past 8 vears, specialising in
taxation papers for professional
examinations namely ACCA, MICPA,
ICSA and MIT. He was also the
Chief Examiner for a taxation paper
of a professional examination body.
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Indirect

Taxes

Sales Tax
In Malays

By Thomas Selva Doss

-

&

Sales tax came into existence in 1972 3. Once you are certain that you are a return. The last day for furnishing of
as a result of the Sales Tax Act 1972 manufacturer of taxable goods, your the returns is the twenry eighth
(“STA™). It isasingle stage tax levied first obligation would be to apply to (28th) day of the month following the
on imported goods as well as goods the Customs for a sales rax licence, taxable period. For any sales tax
manufactured in Malaysia. For using Form JKED1. The Customs will which remains unpaid after the last
imported goods, it is levied at the time then issue a sales tax licence via Form day on which it was payable, a penalty
the goods are cleared fram customs ST No.2 for the life of the business/ of ten (10) per cent will be levied on
control together with any import company which Regularion 6 requires the amount unpaid, and if the sales
duty, using import declaration form every licenced manufacturer to tax remains unpaid for more than
Customs No.1, which is submitted to display in a conspicuous place. thirty (30) days after the last day on
the senior officer of customs at the which it was payable, the rate of
place of import. The amount of tax 4. Once manufacturing and sales of penalty shall increase by ten {10)

levied will depend on the rate of
import duey and sales tax on the value
of the goods declared to customs. Care
has to be taken to ensure that the
value declared is the rransaction
value! according to the WTO
Valuation system.

taxable goods have begun to take
place the licenced manufacturer is
required to issue an invoice, with the
sales tax amount stated separately, in
the National Language or English.
The sales tax becomes due and
payable once an invoice is issued to

percent for every succeeding thirty
(30} days to a maximum of fifty (50)
pet cent of the unpaid amount.

MATERIALS FOR MANUFACTURERS
TO BE TAX FREE

the purchaser. Subsequently, within 5. Sales tax is a single stage tax imposed
For locally manufacrured goods, two a period of twenty-eight (28) days at the manufacturers level. Therefore,
further elements must be present after the end of each taxable period in adherence to the single stage
before the goods can be subject to (i.e. a two calendar month period), concepr, purchases (i.e. of imported
sales tax. Firstly, a person has to be a the manufacturer is required ro submit or locally produced raw material,
“manufacturer” and secondly, the a return in the prescribed Form ST3 components and packaging materials)
goods manufactured must be “taxahle stating the aggregate amount of the between manufacturers are exempted
goods”. Both of these rerms are sales value of all taxable goods sold from tax under sec. 9 of the STA Sales
defined by sec. 2 of the STA during the period and the amount of tax in effect crystallizes upon a sale
although the Act defines the term sales tax payable on those goods. The hetween a manufacturer and a non-
“manufacturer” widely, to encompass sales tax due can be paid by cash, bank manufacturer (e.g. a trader) or an
almost every processing activity to be draft, money order, postal order or unlicensed manufacturer.
manufacturing and conceptually as cheque. However, for payment made
such, requires all goods produced to by cheque, the senior officer of 6. To obtain an exemption from sales

be subject to the sales tax unless
specifically exempt. Therefore, by
design the STA is inclusive in
concept, requiring all goods to be
subject to the sales tax, except those
which are specifically exempted in
Schedule A of the Sales Tax

customs will require the licenced
manufacturer to furnish a bank
guarantee. The Form ST3 return
fumished is accepted by the proper
officer of customs as sufficient proof
of the matrers contained in the

rax, the licensed manufacturer has ro
ensure that the raw materials,
components or packaging materials
purchased, are used directly in the
manufacture of finished goods, which
means that they have to be physically

(Exemption) Ovrder 1980. 1 In general, the transaction value is the price actually paid or payable for the goods when sold for export to Malaysia.
It is the primary basis In customs valuation for the levy of import duty and sales tax. The transaction value is
however subject to adjustments for certain mandatory items not included in the price and provided no restrictions/

conditions exist an the buyer.
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incorporated into the finished goods.
Raw materials and components which
are not physically incorporated into
the finished goods eg. fuel, sanding
discs, spare parts and accessories

are not eligible for the sales rax
exemption.

This sales tax exemption is not
automatic. The licensed manufacrurer
has to apply to the senior officer of sales
rax for this facility on Form S.T. No. 3.
The 8.T. 5 is a facility and not a righ.
If ehis facility is abused, the senior officer
of sales tax may refuse ro crant this
facility. Cne of the main conditions of
S.T. 5 is that the importation or
local purchase of the raw materials,
components or packaging materials is
to be done in the name of a licensed
manufacturer. If the supplier isa trading
company imperting or purchasing
from a local manufacturer in bulk and
supplying to the licensed manufacturer
then another facility is available to the
licensed manufacturer (and the
supplier) known as the S.T. 5A. The
S.T.5A is an application to import or
acquire on behalf of and for delivery to
a licensed manufacturer materials and
components free of sales tax for use in
the manufacture of goods. The licensed
manufacturer must first of all be in
possession of a S.T.5 after which he
authorises the supplier to apply
tor the ST.5A. The S.T5A will be
based on the S.T.5 of the licensed
manufacturer. The supplier holding the
S.T.5A has to import or purchase locally
(from another licensed manufacturer)
the goods approved for non-payment
of sales tax and deliver them to the
licenced manufacturer before the expiry
of the S.T.5.

Upon impaortation or after purchasing
from a local manufacturer the raw
materials, components or packaging
materials, the licenced manufacturer
has to use them to manufacture his
finished goods at his premises. There
are instances where the licenced
manufacturer has to send the raw
materials, components or packaging
materials to another licenced
manufacturer (a sub-contractar) to
complete the manufacrure and

re-acquire such goods free of sales tax.
Sub-contracting is allowed under
the STA, provided the licenced
manufacturer applies for the facility
ST 5B. One has to ensure that the
other manufacturer (sub-conrractor)
has a licence under the STA. After
acquiring the finished goods free of
sales tax from the second licenced
manufacturer (sub-contractor)
the first mentioned licenced
manufacturer will levy the sales tax
on the invoice when the goods are
sold to a rrader or unlicensed
manufacrurer.

TIME OF LEVYING SALES TAX

9.

10.

Sales tax is levied at the time the
goods are sold or disposed of otherwise
than by sale. The word “sale” includes
barter, goods on hire, hire purchase
and goods on consignment. Disposal
atherwise than by sale could take
various forms — goods given away free
of charge, goods applied for own use,
goods destroyed etc. Goods exported
are not subject tosales rax. The word
“export” includes goods sold to
Labuan, Langkawi, Tioman, licenced
warehouses, licenced manufacturing
warehouses, free zones and the Joint
Development Area. As proof of
export, the licenced manufacturer has
to furnish the export declaration form
Customs No. 2.

Sometimes it is necessary to export
goods through a third party. Here, the
licensed manufacturer has to request
the third party (purchaser) to apply for
sales tax exemption under ltem
91 sch. B of the Sales Tax (Exemjition)
Onder 1980 to purchase goods free of
sales tax from the licensed manufacturer
and subsequently exporr them. The
purchaser has to apply for this
exemprion which is subject toa number
of conditions.

DETERMINATION OF SALE VALUE

I1.

The sale value of goods is determined
as follows:

i. Forgoodsimported into Malaysia
the sale value is the import price
plus the amount of cusroms dury
payable,

ii. For locally manufactured goods
the sale value is:

* in the case of goods sold by
a taxable person to a person
independent of him, the
price for which the goods are
actually sold,

* in the case of goods sold
otherwise by a raxable
person, the price at which
such goods would have been
sold if they had been sold
in the ordinary course
of business to a person
independent of the taxable
person.

12. In the first instance, for locally
manufactured goods sold to an
independent purchaser, the price at
which goods are sold is accepted as
a basis for levying the sales tax. In
the second instance, the sale is
considered a non-independent sale
so the price offered is not accepted
as a basis for levying the sales tax,
The acceptable price has to be the
‘transaction value’ according to
the World Trade Organisation’s
(“WTO”) valuation system. This
new system of valuation for locally
manufactured goods came into force
on 1st January 2003.

EXEMPTION FROM LICENCING -
[SALES TAX (EXEMPTION FROM
LICENCING) ORDER 1997]
SCHEDULE A

13. The objective of the STA is to obtain
revenue from manufactured goods
sold, but care is taken not to tax the
small local manufacturers who may be
burdened by the sales tax. Schedule
A of the Sales Tax (Exemprion from
Licencing) Order 1997 exempts the
following manufacturers from
applying for a Sales Tax licence:

1. A manufacturer of raxable goods,
not being a “contractor” as
defined in para. 2 below, who
satisfies the senior officer of sales
tax that the sale value of taxable
goods manufactured by him, and
which he has sold or otherwise
disposed of during the
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Sales Tax In Malaysia

14.

15.

16.

preceding twelve months did
notexceed RM 100,000 and that
the sale value of goods likely o
be manufaceured and sold or
otherwise disposed of by him
during the next twelve months
is not expected to exceed that
sum; OR

2. A manufacturer of taxahle goods,
being a “contractor” i.e. a person
who performs work on taxable
materials wholly supplied by
another person, who satisfies the
senior officer of sales tax char the
total amount charged for such
work done by him during the
preceding twelve (12) monrths
did not exceed RM20,000 and
that the total charges for work to
be done by him in manufacturing
taxable goods wholly from
taxable materials supplied by
other persons during the ensuring
twelve months is not likely to
exceed that sum.

In para. 13.1 above, a manufacturer
of taxable goods whose taxable sales
in the preceding twelve months did
not exceed RM 100,000 and is nor
likely to exceed thar amount in the
next twelve months is not required
to apply for a sales tax licence.

In para. 13.2 ahove, a manufacturer
of taxable goods being a “contractor”
i.e. a person who performs work on
taxable materials wholly supplied by
another person whose charges for the
work done on those materials for the
preceeding twelve months did not
exceed RM20,000 and the rotal
charges for work to be done by him
the next twelve months is nor likely
toexceed thatsum is also not required
to apply for a sales rax licence.

In both these instances, they are
required to apply for a Certificate of
Exemption from Licencing. The
application is to be made using Form
S.T. No.6 and the cerrificare will he
issued via Form S.T. No.7 which has
to be renewed every year. Once the
manufacturer exceeds the threshold
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of RM100,000 or RM20,000 as the
case may be, he is required to cancel
the certificate and apply for a sales
tax licence.

EXEMPTION FROM LICENSING -
[SALES TAX (EXEMPTION FROM
LICENCING) ORDER 1997]
SCHEDULE B

17. The definirion of manufacture under
the STA encompasses a wide range
of activities, and as such practically
everyone who does some work on
materials to change the size, shape or
nature of the materials would fall
under the category of manufacturers.
It is therefore necessary to exempt
certain people from applying for a
sales rax licence. Assuch rhe Sales Tax
(Exemption from Licencing) Order
1997 exempts certain operations
which would be classified as
manufacture, for example:

i. The developing and printing of
photographs and the production
of film slides,

ii. The engraving of articles with
the name of the recipient,
his sports record or other
circumstances under which the
article was donared or awarded,

iii. The incorporation of goods into
building,

iv. The manufacture of ready mixed
concrete,

v. The preparation of meals etc.

18. Although these operations come
within the definition of manufacture
under sec. 2 of the STA, anyone
performing these operations are
exempted from sales tax and will nor
be required to apply for a sales rax
licence.

KEEPING PROPER RECORDS

9!

20.

Section 18(1) of the STA requires
every taxable person to keep full and
true up to date written records of all
transactions which affect or may
affect his liability to sales tax. These
records are to be kept for a period of
six years from the latest date to which
such records relate. This is necessary
because under the Sales Tax Standing
Orders an audit known as “inspection
of accounts” is to be carried out on
all manufacturers licenced under the
STA from time to time to ensure that
sales rax has been levied correctly,
collected and paid to the Sales Tax
Division. Non-compliance under this
section will render a person guilty of
an offence under the STA and be
liable to a fine and/or imprisonment.
Fortunately, non-compliance is
prescribed to be a compoundable

offenice and in most cases, the senior

officer of sales tax will offer a
compound to a maximum of five
thousand ringgit to the offender.

Anyone seeking information on sales
tax has o get in touch with the sales
tax office nearest to his company or
business. Although sales tax was
introduced in 1972, it is a relatively
unknown tax. Many manufacturers
are in the dark, as information
regarding sales tax is not readily
available or forthcoming, as most
of the sales tax procedures are
considered classified information for
use by the customs officers anly.

Thomas Selva Doss

Bibliography:
1 SalesTax Act 1972
2 Sales Tax Regulstions 1972
3 Sales Tax (Exempticn) Order 1980
Schedule A
Schedule B
Schedule C
4 Salss Tax (Exemption From Licensing) Order 1887
5 Sales Tax (Rules of Valuation) Regulations 2002
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Basis Of

Assessmi

By SIVA NAIR

In dealing with, personal taxation we looked, firstly,
at the assessment of employment income, as it is
the main (and some cases, the only) source of
income for many individuals. However, many
individuals also conduct businesses, either as
so'le—propriet'orships or together with others in the
form of a partnership. Going down memory lane,
in an earlier article on employment income,
we distinguished between an employment and a
profession, as income from the exercise of a
profession was business income. However, the
conduct of a business is not restricred to individuals
only, but applicable to companies, cooperatives,
associations etc.

We commence our study of business income by firscly
understanding the basis of assessment of business income for
the different persons generating it.

DEFINITIONS

Year of Assessment

Section 2 of the Income Tax Act 1967 (as amended) (hereinafter
referred to as “the Act”) defines a yvear of assessment as the
calendar year.

Basis Year

Section 20 of the Act states that the calendar year coinciding
with a year of assessment shall constitute the basis vear for that
year of assessment. The definition was amended in 2000 to
accommodate the shift from preceding year basis of assessment
to the current year basis of assessment. Therefore, currently both
the year of assessment and the basis year are the same.

Learning Curve

(PART 1)¢ "'57{

Basis Period

The advent of this century saw major changes to sec. 21 of the
Act, which deals with the determination of basis periods.
Basically, the change was to cater for the change from the
preceding year basis of assessment to the current year basis of
assessment from year of assessment 2000. This was followed by
further amendments to facilitate the introduction of self-
assessment for companies in 2001 and for others from 2004.

Section 21(1) of the Act states that the basis year for a year of
assessment shall constirute in relation to a source of a person
other than a company, the basis period for thar year of assessment.
Section 21A(1) states that the basis year for a year of assessment
shall constitute in relation to a source of a company, the basis
period for that vear of assessment.

However, sec. 21(2) states that for persons other than a company;,
the financial or accounting year (full 12 months) can constitute
the basis period for a year of assessment for business income
whereas sec. 21A(2) states that for a company, the financial or
accounting year (full 12 months) can constitute the basis period
for a year of assessment for all sources of income.

The Income Tax (Amendment) Act 2002 has removed the
whole of sec. 21 (including all sub-sections) and substituted it
with the following new sec. 21 which reads

“The basis year for a year of assessment shall constitute in relation to
a source of aperson other than a company, trust body or co-operative
society the basis period for that year of assessment.”

Similarly, sec. 21A was amended to include trust hody and co-
operative societies in addition to companies. However, although
the Income Tax (Amendment) Act 2002 has already been gazetted,
it shall have effect only from year of assessment 2004. Therefore,
for year of assessment 2003, trust body and co-operative societies
are still governed by the old sec. 21, but for persons other than
companies, trust body and co-operative societies, new rransitional
provisions have been enacted and these are discussed later in
the arricle.
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Example 1
Assume a person operates a business in

Basis

Peériads

Company

Trust Body/

Co-operative society

Sole Proprietor

The ropic of basis of assessment involves two major issues:

e  (Commencement rules

Malaysia preparing accounts to 31st May [ Business income | 1.06.01 - 31.05.02 | 1.06.01— 31.05.02 | 1.06.01 — 31.05.02
each yearand also receives rental income. | YA 2002 ——— —
Lo dereeting fhie mleyine bisis becicds Rental income | 1.06.01 ~31.05.02 | 1.01:02 - 31.12.02 | 1.0102 - 31.12.02
for the years of assessment 2002 to 2004 Business income | 1.06.02 -31.05.03 | 1.06.02 - 31.05.03 | 1.06.02 — 31.12.03
for each of the sources of income if the | YA 2003 L R PP [ e T e
person is a sole-proprietor, a company or Rental income: | 1.06.02 -31.05.03 | 1.01.02 -31.12.02 | 1.01.03—31.12.03
a trust body / company-operative society. -~ - Business income | 1.06.03 —31.05.04 | 1.06.03—31.05.04 | 1.01.03—31.12.04
YA 200 — : - —
Rental income | 1.06.03 —31.05.04 | 1.06.03 - 31.05.04 | 1.01.03 - 31.12.04
A summary of what constitutes a basis period is appended below for easy reference.
l " — v —
Trust &
Companies ) Co-operative Others }
' Societies J
S S — __
jo g N ‘\\\\
efore WEF YA
\mm 2003
Business Non-Business
Income Income
v
Provisions

e (Change in accounting date

principles relating to the determination of basis periods
upon commencement of a business

principles relating to the determination of basis periods
when the year-end of a business source is changed
i.e. there'is a failure to make 12 months accounts.
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COMMENCEMENT RULES

Section 21(4) states that where a person commences a business
onaday in a basis year and makes up the accounts of his business
for a period of twelve months ending on a day other than
31st December, then, there shall be no basis period in relation
to the business for the first year. Of course, this sub-section will
be deleted with effect from year of assessment 2004 based on the
Income Tax (Amendment) Act 2002. Section 21A(4) states the
same thing for companies (and with effect from vear of assessment
2004, trust and co-operative societies) but in relation to any of
its sources of income.

However, if they are not for 12 months than sec. 21(4) [or
sec. 21A(4)] would not be operative and therefore, the general
rule that the basis period is the basis year will apply.

Therefore, in determining rhe first basis period for the relevant
year of assessment, the question you should ask is

Is the first set of accounts for 12 months?

Ananswer in the affirmative would mean tha, that set accounts
represents the first basis period for the relevant year of assessment.
Otherwise, the basis period would be the period from the date of
commencement of business to 31st December of that vear.

Example 2

Hanoi Sdn Bhd, commences business on 1.2.2001. Determine
his first basis period if he decides to prepare his first set of accounts
Lo:

a) 3lst January 2002
b)  31se July 2001
¢} 3lst March 2002

Solution:

a) Since the first of accounts are for 12 months (1.2.01 —
31.1.02), it will be accepted as the first basis period for the
relevant year of assessment which in this case will be YA 2002.
There is no basis period for year of assessment 2001.

h)  Since the first of accounts are not for 12 months (1.2.0] -
31.7.01), the general rule will apply i.e. the first basis period
will be to 315t December i.e. 1.2.01 — 31.12.01, for year of
assessment 2001

) Again, since the first of accounts are not for 12 months (1.2.01
—31.3.02), the general vule will apply i.e. the first basis period
will be to 31st Decemberi.e. 1.2.01 —31.12.01, for year of
assessment 2001

For subsequent years, the question to ask would be

Do you have 12 months accounts ending in the basis year for
the relevant year of assessment?

Again, if the answer is in the affirmative, it means that, that set
of accounts represents the basis period for the relevant year of
assessment. Otherwise, the basis period would be the basis year
i:e. lst January to 31st December.

Example 3

Yangoon Sdn Bhd commenced business on 1.5.01 preparing
its first set of accounts to 30th April 2002 and subsequently
prepares accounts for a 12-month period. Determine the basis
period for the years of assessment 2001 to 2003.

Solution:
Year of assessment Basis period
2001 No basis period
— Section 21A(4) will apply
2002 1.5.01-30.4.02
2003 1.5.02-30:4.03
Example 4

Bangkok Sdn Bhd commenced business on 1.10.02 preparing its
first set of accounts to 30th November 2002 and subsequently
prepares accounts for a 12-month period. Determine the basis
period for the years of assessment 2002 and 2003.

b)  Year of assessment Basis period

2002 1.10.02-31.12.02
(since the 1st set of accounts
is NOT for 12 months)
2003 1.12.02'_30.11.03

(since there is a 12-month
account ending in 2003)

Example 5

Saigon Sdn Bhd commenced husiness on 1.9.01 preparing its
first set of accounts to 28th February 2002 and subsequently
prepares aceounts for a 12-month period. Determine the basis
period for the years of assessment 2001 to 2003.

Year of assessment

2001

Basis period
1.9.01 =31.12.01
(since there is NO 12 month
account ending in 2001)

1.1.01-31.12.02
(since there is NO 12 month
account ending in 2002).

1.3.02 - 28.2.03
(since thete is a 12-month
account ending in 2003)

2002

2003
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[ earning Curve

Commencement rules relating to the determination of basis
periods can be summarised as follows:

COMMENCEMENT RULES

“Are the furst set
of accounts for
12 months?_

The first set of accounts
is the BP for the first YA

The BP for the first YA
is the date of
commencement to 31.12
of the first year of business

SUBSEQUENT YEARS

Do you have

12 months account?

Accounting Year
= BP for the YA

The BP for the YA
is the BY (year t0 31.12)

MIT TAX Il DEC 1995 Q4
(abstracted and updated to 2003)

M-Mart Sdn Bhd commenced business on 1 July 2000 and
prepared its first accounts to 31 March 2001, then to 31 March
each year subsequently.

Required:
State the basis period for M-Mart Sdn Bhd for the years of
assessment 2000, 2001, 2002 and 2003.

Solution:
Year of assessment Basis period
2000 1.7.00=31.12.00
(since there is NO 12 month
account endmg in 2000)
2001 1.1.01-31.12.01
(since there is NO 12 month
account ending in 2001)
2002 1.4.01-31.3.02
(since there is 12 month
account ending in 2002)
2003 1.4.02-31.3.03

(since there is a 1 2-month
daccownt ending in 2003)
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SPECIAL CIRCUMSTANCES
(prior to year of assessment 2004)

The are specific circumstances derailed in sec. 21(5) and
sec. 21A(5), whereby the general rules governing the
ascercainment of the basis periods are abandoned and the
accounts are accepted as the basis period for the relevant years
of assessment. These situations are as follows:

a) Where a company commences operations and is required
under any law of the place of incorporation ro makeup its
accounts ending on a specified day

b) Where a company being a company within a group of
companies makes up its accounts ending on the same day as
that of all other companies in the group

the period which begins from the day the company commences
the business until the end of the accounting period of the business
shall constitute the basis period.

Example 6

Jakarta Holding Bhd. which has a 31st March year-end,
incorporated a 100% subsidiary Medan Sdn Bhd on the 12.12.02.
Medan Sdn Bhd prepares its accounts as follows:

12.12.02 - 31.03.03
01.04.03-31.03.04

The basis period for the relevant years of assessment for
Medan Sdn Bhd is:

Year of assessment Basis period
2002 NIL
2003 12.12.02-31.03.03
2004 01.04.03-31.03.04

The absence of a 12-month first set of account, does not disqualify
the company from using its accounts as the basis period.

c) Where aperson becomes a partner in an existing partnership.
and the accounts of the business of the existing partnership
have been made up for its normal accounting period, the
period which begins from the day the person becomes a
partner until the end of the accounting period of the business
shall constiture the basis period.




Example 7

On 1.9.01, Mr. Praya joins the partnership of Menam and Chao
which has always maintained a 28th February year-end, to form
the partnership of Menam Chao Prava. The new partnership also
prepares its accounts to 28th February.

The basis period for the relevant years of assessment for
Mr. Praya is:

Year of assessment Basis period

2001 NIL
2002 01.09.01 —28.02.02
2003 01.03.02-28.02.03

d) Where a person becomes a partner of a person who is carrying
on business as a sole proprietor in a basis year and the
accounts of the business of the sole-proprietor have been
made up for its normal accounting period, the period which
begins from the day the person becomes a partner until the
end of the accounting period of the business shall constiture
the basis period.

Example 8

On 1.5.01, Mr. Singha joins the sole proprietor business of
Mr. Poh to form the partnership of SinghaPoh. Since Mr. Poh
was preparing accounts ro 30th June, the new partnership also
prepares its accounts to 30th June.

The basis period for the relevant years of assessment for
Mr. Singha is:

Year of assessment Basis period

2001 01.05.01 — 30.06.01
2002 01.07.01 —30.06.02
2003 01.07.02 - 30.06.03

Section 21A(6) states that where a company commences to a
new operation and is already carrying on one or more operations,
the basis period of the existing operation will be the basis period
of the new aperation.

This is further elaborated in sec. 21A(7) which explains that
where a company is already carrying on two or more businesses,
whichever of those businesses the company carried on shall be
taken to be the old business. However, if all were commenced
simultaneously then Director-General will direct which is to be
taken as the old business.

The meaning of the word “operations” is defined in sec. 21A(8)

as any activity which consists of :

® carrying on of a business
e the making of investments
®  carrying on of a business and the making of investments

¢ the making of investments prior to the commencement or
after the cessation, of a business

Example 9

Ho Chi Min Bhd. which carries on the husiness of manufacturing,
has a 31sc August year-end. On 1.11.03, ir commenced a new
business of providing management services and prepared its first
set of accounts for the new husiness from 1st of November 2003
to 3 1st August 2004, This will be accepted as the first basis period
for the new business for the year of assessment 2004. The is no
basis period year of assessment 2003 in respect of the new husiness.

However, an individual who operates two or more different
businesses can have different accounting dates and therefore a
different basis period for each business.

In the next article we shall look at the intricacies arising where
a business changes its accounting date.
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Assessment Necessary Only Where There Is Chargeable Income

This was an appeal by the taxpayer from
the High Court’s refusal of an order for
mandamus to direct the Director-General
of Inland Revenue (“DGIR”) to issue and
serve on the taxpayer company notices of
assessment for the years of assessment

1982, 1983 and 1984.

In the returns the raxpayer furnished for
the years of assessment 1982 to 1984, the
taxpayer made a claim for annual
allowances. However, the taxpayer did not
elect under rule 2 of the Income Tax
(Qualifying Plant Annual Allowances)
Rules, 1982 for allowances to be equal to
the rates prescribed in the 1968 version
of the same. Assuch, the rates formulated
in rule 2 of the 1982 version of the Rules
applied. Subsequently, the taxpavyer,
through tax agents, commenced efforts to
have the 1968 rates applied for the
relevant years of assessment. However, the
DGIR refused. The taxpayer therefore
decided to appeal to the Special
Commissioner. Such an appeal, however,
would require a notice of assessment and
this was not issued to the taxpayer, as they
had no chargeable income for the relevant
years. On request to the DGIR, only the
tax computations for those years were
produced.
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At the appeal in the lower court, it was
the taxpaver’s case that assessments had
been made for those years, and the DGIR
was therefore bound by sec. 96(1) of the
Act to cause notices of assessment to be
served on them and nor thar the
assessments were not made and should be
made. The taxpayer's premise for stating
that the assessments were made was
because the DGIR was able ta state that
the taxpayer had no chargeable income
and to provide the tax computations
stating the same. The issue before the
Court was therefore, whether the taxpayer
was right in contending that the DGIR
had made assessments. If they were, then
the DGIR was bound by sec. 96(1) ro
cause notices of assessment to be served
on the taxpaver.

The Court dismissed the appeal.

1. Itisamatter of construcrion whether
sec. 90(1) makes it mandarory for an
assessment to be made in the case
of a return delivered under sec. 77.
The court regarded sec. 90(1) as
emphasising the requirement for the
DGIR in every case to determine
whether a taxpayer has a chargeable
income and whar is its amount, and
then to make an assessment of the tax
payable. The implicarion of this being
thar an assessment has to be made
only if there is chargeable income to
levy tax upon.

2. On the issue of whether the DGIR
had made assessments for the
relevant years of assessment,
according to sec. 93 of the Act, there
is formality, ritual and deliberateness
in making an assessment. The
prescribed form and date, which
would presume when the assessment
was made, must be specified in the
appropriate space in the form. Any
work, inquiry or calculation done
before that would not be the making
of the assessment but an effort
made towards the making of the
assessment, which is the completion
of the form coupled with the dating
of it, and the assessment that is made
comprises the matters indicated in
the form as stated in paragraph (b)
of the section.

3. In view of the fact thar there was no
question that assessment forms had
been completed for the relevant years
of assessment, no assessments had
been made in respect of those years
and therefore the DGIR was underno
duty ro have notices of assessment
served on the taxpayers.

Ketua Pengarah Jabatan Hasil Dalam Negeri
v. Enesty Sdn Bhd

Court of Appeal, Kuala Lumpur.

Civil Appeal No. W-01-270-1996

Judgment delivered on 12 May 2003.

K I Goh (of Shearn Delamore & Co) for the taxpayer.
Raja Kamarulzaman bin Raja Musa (together with
Cik Zaleha bintj Adam) for the DGIR.



Section 21 (3)
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128,436,899

Director-General's Exercise Of Discretion Was Proper And Reasonable

On 6 April 1998, the taxpayer was
acquired by another company and was
obliged to change its financial year to
coincide with its holding company’s. It
then wrote to the Director-General of
Income Tax (“DGIR”) to inform the same.
On 23 October 1998, the Minister of
Finance announced a change in the tax
system from tax on a precedent year basis
to a current year basis, beginning from the
year 2000. To facilitate this change, tax
was to be waived on incame derived in
the year 1999. Due to the change in its
taxpayer’s financial vear end, the taxpayer
did not make up its accounc for the period
from 1 May 1998 to 30 April 1999 but
accounts were made for the period from
1 May 1998 to 31 December 1999 instead.
It then claimed a waiver of tax for the
latzer period of 20 months.

The Direcror-General, however, disagreed
and was of the view that it should be
derermined as follows:

Year of Assessment

2000 {preceding year basis)

1 May 1998 to 30 April 1999

The taxpayer therefore sought a
declaration that, inter alia, the DGIR was
wrong in his determination of the
taxpayer’s basis period. This marter
therefore came before the Court on the
sole issue of whether the DGIR has
properly and correctly exercised his
discretion under sec. 21(3) of the Income

Tax Acr, 1967 (“the Act™).

The Court dismissed the appeal on
grounds that the DGIR had exercised his
discretion properly and reasonably under
sec. 21(3) of the Act.

Case authorities showed that there are
relevant factors to be taken into account
in determining whether These factors are:

(a) that the exercise of discretion must
be within the ambit of the statute;

(b) that the DGIR must have regard to
the policy and object of the statute;

Basis Period

2000 (current year basis)

1 May 1999 to 31 December 2000

2001

[ January 2001 to 31 December 2001

{(c) that the DGIR must have regard to
those matters which are expressly or
by necessary implication stated in the
statute that conferred the discretion;
and

(d) that in exercising his discretion, the
DGIR must be fair to the general body
of taxpayers ar large.

The DGIR s discretion did not contravene
the express provision of the Act — in
particular sec. 21(3) thereof. The DGIR
direction for a period of 12 months for the
following year of assessment and 20
months for the next following year of
assessmnent was ‘well within the ambic of
the provision of the law. If the DGIR wese

toaceede to the raxpayer gestion and
g the lines as
suggested by the taxpayer, there would be
unfairness. The basis periad of the
taxpayer will he more than 12 months
while the other taxpayers would be
restricted to 12 months only. This could
not be a proper and correct exercise of
discretion by the DGIR. Every taxpayer
must be treated alike. The DGIR owes a
legal duty of fairness to the general body
of taxpaveis.

issue the direction alons

Prudential Assurance Malaysia Bhd v. ¥=rajaan Malaysia
High Court of Malaya, Kuala Lumpug,

Originating Summons No. 51(57) 21-34-2001
ludgment deliverad an 10 Jan 2003,

Dato’ M Anad Krishnan (of Messts Anad & Noraini)
for the taxpayer,

Abu Tarig Jamaluddin (Legal Officer; Inland Revenue
Board) for the Director Gerieral of Inland Revenue,

“Editorial Note: These cases will be reported in the
forthcoming issue of Malaysia & Singapore Tax Cases."
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CCH Executive Events presents

ACCOUNTING

WORKSHOP SERIES

MASB | 9 Dec 2003

7o discuss and illustrate the major
=rovisions of MASB Standards as well to
—over MASB Standards 1 to 16.

WORKSHOP OUTLINE

= MASB 1 Presentation of Financial
Statements

Inventories

Net Profit or Loss for the Period,
Fundamental Errors and Changes
in Accounting Policies

Research and Development
Costs

Cash Flow Statements

The Effects of Changes in
Foreign Exchange Rates

Construction Contracts
Related Party Disclosures
Revenue

Leases

Eamings per Share
Depreciation Accounting
Property. Plant and Equipment

Financial Reperting of Interests in
Joint Ventures

= MASB 2
= MASB 3
= MASB 4

= MASB 5
MASB 6

MASB 7
MASBE 8
MASB 9
MASE 10
MASB 13
MASB 14
MASB 15
MASE 16

OUT THE WORKSHOP SPEAKER

c Pnofessor Ng Eng Juan has many years of workmg expenem:e m an

MASB 11 10 Dec 2003

To discuss and illustrate the major provisions
of MASBE Standards as well as to cover
MASB Standards 17 to 27.

WORKSHOP OUTLINE

* MASB 17
e [MASB 18
® MASB 19

General Insurance Business
Life Insurance Business

Events After the Balance Sheet
Date

Provisions, Contingent Liabilities
and Contingent Assets
Segment Reporting

Impairment of Assets

Financial Instruments:
Disclosure and Presentation

Income Taxes
Interim Financial Reporting
Borrowing Costs

= MASB 20

* MASB 22
* MASB 23
®* MASB 24

° MASB 25
* MASB 26
® MASB 27

WHO WOULD BENEFIT

Members of audit committee of listed companies, CFQOs, Financial
Controllers/ Managers, Accountants, Auditors and Professionals
involved in the preparation or audit of financial statements.

AT PAST PARTICIPANTS SAID ABOUT BOTH WORKSHOPS:

CONSOLIDATED ACCOUNTS
11 Dec 2003

To equip participants with the knowledge
in preparing consolidated financial
statements that is in compliance with the
MASE Standards and the Malaysian
statutory reguirements.

WORKSHOP OUTLINE

® |ntroduction
e Basic consolidation issues
* Adding across
* Fair value adjustment
* Goodwill on consolidation
* Minority interests
* Pre-acquisition and post acquisition reserves
* Inter-company transactions
¢ Complex group structure
* Father-son-grandson structure
* Connecting affiliations
® |nvesiment in associated companies
* Cost method
* Equity method
* Some aspecis of consolidabion pF2CiicES W
Malaysia

WHO WOULD BENEFIT

Accounitanis whe have
prepare consolidaied accounis
and auditors who have 1o variy
the appropriateness of the
consolidated accounis.
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