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Malaysian Institute Of Taxation

CONTINUING PROFESSIONAL
DEVELOPMENT (CPD)

TRAINING PROGRAMMES/EVENTS - 3rd Quarter 2006

Date Training Programme Time Venue Speaker
Workshop: Recent Dev & Practical Analysis 9am-5pm Hyatt Regency, Chow Chee Yen Junior/Senior level
on LHDNM Public Rulings Kota Kinabalu
7 Workshop: Recent Dev & Practical Analysis 9am-5pm Holiday Inn, Chow Chee Yen Junior/Senior level
Kuching
7 Workshop: Public Ruling on Property 9am-5pm Mutiara Hotel, Harvindar Singh Junior/Senior level
Developments & Tax Audits Johor Bahru
8 Workshop: Public Ruling on Property gam-5pm Legacy Hotel, Harvindar Singh Junior/Seniar level
Developments & Tax Audits Melaka
11 Workshop: Tax Audits and Recent 9am-5pm MIT Training Room Chow Chee Yen Junior/Senior level
Development on Public Rulings
3 Workshop: Basic Corporate Tax Planning 9am-5pm Hyatt Regency, Chow Chee Yen Junior/Senior level
Kota Kinabalu
4 Workshop: Advanced Corporate Tax Planning 9am-5pm Hyatt Regency, Chow Chee Yen Junior/Senior lavel
Kota Kinabalu
10 Workshop: Advanced Corporate Tax Planning 9am-5pm Holiday Inn, Chow Chee Yen Junior/Senior level
Kuching
11 Workshop: Advanced Corporate Tax Planning 9am-5pm Holiday Inn, Chow Chee Yen Junior/Senior level
Kuching
22 NATIONAL TAX CONFERENCE 2006 9am-5pm PWTC, Various Speakers Junior/Senior/
Kuala Lumpur Management level
23 NATIONAL TAX CONFERENCE 2006 9am-5pm PWTC, Various Speakers Junior/Senior/
Kuala Lumpur Management level

DISCLAIMER: Malaysian Institute of Taxation reserves the riaht to change the speaker(s)/date{s) and/or cancel the workshops/events without nofics at their discretion.
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The President’s Note

On 1 June 2006 I had the privilege, together with
Dr Veerinderjeet Singh, the Chairman of the Institute’s
Technical and Public Practice Committee, to atrend the
Budget Consultation 2007 at Putrajaya. Prior to this, we
had submitted a jointly prepared memorandum by MIT-
MIA-MICPA-MAICSA on our proposals for the budget
2007 to the Ministry of Finance (MOF). The theme of
this year’s budget has been identified as “Leveraging

Diversity and Endowments for Quality Growth”. In line with this theme, the
professional bodies have collated our specific and constructive comments to
achieve quality growth. We believe that our proposals would be reviewed

favourably by the Government.

Over the last few months, we have received
many enguiries from members who are auditors
and have applied for the renewal of their tax
agent license. The problem raised to us was that
although they had submitted their applications
within the timelines stipulated under the new
Section 153 guidelines issued by the MOE, they
have yet to obtain their licenses. They are
understandably perturbed as they are unable to
practice upon the expiry of their licenses.
These practitioners would face the risk of losing
their rice bowls as they are unable to service
clients. The delay also causes a lor of
uncertainty in the business environment.

Thetefore, we have proposed to the MOF ro
pass a directive enabling those auditors who
have submitted their applications for renewal
four months prior to the date of expiry to be
permitted to practice legally until the
applicant’s license is renewed. If the renewal is
approved, then the license will be backdated
from the day after the expiry of the audit
license. In the event thar the license is not
renewed then the date from which the
applicant is unable to practice will be from the
date the applicant is informed that the license
will not be renewed by the Ministry.

In addition, we have also forwarded to the
MOF a list of the members who have submitted
their applications for renewal of their tax agent
licenses within the prescribed period but have
yet to receive the approval for renewal. We are
closely monitoring the status with the MOF
and will update members accordingly.

As President of the Institute, [ would like to
specifically mention the National Tax
Conference 2006, which is expected to be held
on 22 and 23 August 2006. The premier tax
event of the year, is a comprehensive two day

Tax Conference and as in the past, it will be a
joint venture between the Institute and the
Lembaga Hasil Dalam Negeri Malaysia,

The theme of the conference is “Moving
Forward, Managing Changes” and we hope to
bring together tax practitioners, tax
accountants, tax related academicians,
accountants, financial planners, directors and
government agencies to a common platform for
a discussion with renowned local and
international speakers to keep abreast of
current developments in the field of taxation. I
would like to encourage all members to
participate at this conference for a quality
learning experience.

We are now approaching the middle of the year
and it is again the time for the members of the
Institute to gather for a time of fellowship and
exchange of views on the future direction of
the Institute at the 14th Annual General
Meeting. [ am pleased to inform that the 14th
Annual General Meeting has keen scheduled
on Saturday, 29 July 2006 at Hilton Kuala
Lumpur. I would deeply appreciate the presence
of my fellow members to share some views and
suggestions on enhancing the prestige and
status of rhe tax profession.

MALAYSIAN INSTITUTE OF 'TAXATION

225750-T

Haji Abdul Hamid bin Mohd Hassan
President
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The Editor's Note

For the past few months, the Institute has been
actively enlightening taxation professionals on the
recent developments of the tax regime through
various seminars and road shows. Members can read
from the “Institute News” the various events that
have taken place.

Looking forward, in the next quarter of the year our government
will announce the 2007 National Budget. In this issue we provide
members with the opportunity to know the budget memorandum
that the Institute had jointly proposed together with other
professional institutions to the Ministry of Finance.

Other articles of interest covered in this issue include:

Intangible Property — A Transfer Pricing Peril?

The treatment of [ntangible Property (IP) can be one of the most difficult to
apply, both for tax advisors and administrators, alike in Transfer Pricing (TP)
practice. In this article, Mr Serjit Singh shares some insights into the research
on the treatment of IP from a TP perspective so as to explain the
complications surrounding the treatment of [P,

Benefits-in-kind vs Perquisites

In this article, Mr Lee Voon Siong examines the differences between benefits-
in-kind and perquisites, types of perquisites and their tax treatment in the
context of the public rulings issued by the Lembaga Hasil Dalam Negeri
Malaysia.

To What Extent is Leave Passage a Deductible Entertainment Expense?

In this article, Mr Manvinder Singh writes on issues pertaining to the
deductibility of leave passage “related cost’ from the company and the
individual taxable income by referring to the provisions in the Income Tax Act
1967 and the relevant public rulings. Mr Manvinder also provides some tax
planning ideas in connection to individual leave passage claims.

Learning Curve: Taxability of Business Receipt

In this article, Mr Siva Nair deliberates on the taxability of voluntary receipts
and government grant and assistance in relation to business income by
reviewing some relevant tax cases to help students have a good understanding
of the subject.

Excise Control on Liquor

Mr Thomas Selva Doss, a custom consultant, explains the excise licensing
system and controls on liquor, taxes and customs enforcement on liguor.

Harpal S. Dhillon
Editor of Tax Nasional
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Mala;rsian Institute Of Taxation

NOTICE OF ANNUAL GENERAL MEETING

Notice is hereby given in accordance with Arricles 39(2) and 42(1) of the Institute’s Articles of Association
that the Fourteenth Annual General Meeting of the Malaysian Institute of Taxation will be held on

Saturday, 29 July 2006 at 10.00 am at Ballroom A, 6th Flsor, Hilton Kuala Lumpur, No 3 Jalan Stesen
Sentral, 50470 Kuala Lumpur.

AGENDA

L.

2

President’s address
Retirement of Council Members.
All four members of the Council namely Harpal Singh Dhillon, Andrew Kok Keng Siong, Neoh Chin

Wah and SM Thanneermalai retire in accordance with Article 59 of the Institute’s Amicles of
Association.

Pursuant to Article 59, being eligible, Harpal Singh Dhillon, Andrew Kok Keng Siong, Nech Chin Wah
and SM Thanneermalai offer themselves for re-election.

Election of new members to the Council.
To consider and accept the minutes of the Thirteenth Annual General Meeting held on 14 May 2005.
To receive the annual report of the Council.

To receive the statement of accounts of the Institure for the year ended December 31, 2005 and the
report of the auditors thereon.

To appoint Auditors for the ensuing year at a remuneration to be mutually agreed upon.

Any other business for which due notice has been duly notified to the Secretary.

By Order of the Council

Harpal Singh Dhillon
Honorary Secretary

Dated this 30 June 2006

2nd Quarter 2006 Tax Nasional 5



nstitute News

Seminar on Managing FRS
Transition: Tax Perspective

Mr Ng Swee Weng from KPMG presented the talk

Companies other than private entities in Malaysia with their
financial year beginning on or after 1 January 2006 must comply
with the Financial Reporting Standards (FRS) which is in line
with the International FRS. Adoption of the FRS will have an

impact on the financial position of companies.

In line with the change, the Institute invited some of the leading
rax and accounting experts to be the speakers of the seminar on

At the Ipoh Read Shl:nf'

6 2nd 2006 Tax Nasional

Managing FRS Transition: Tax Perspective. The focus of the
seminar was to find out how an organisation will be affected by
the FRS particularly with regard to the taxation aspects.

The Institute received an overwhelming response to this
seminar which registered approximately 200 people.

All that one needed to know about the
new Tax Agent License was discussed
at this seminar on recent rax
developments held at various states in
Malaysia  including Sabah and
Sarawak. Mr Harpal Singh Dhillon,
the Honorary Secretary represented
the Institute and presented various
issues pertaining to the new Tax Agent
License and also gave updates on
technical and operational matters.

A special segment of the seminar was
the bricfing of the new e-filing system
by a team of officers from the Lembaga
Hasil Dalam Negeri Malaysia.

Mr Harpal Singh took this opportunity.
to meet the members of the Institute
residing outside the Klang Valley via
the Members Dialogue. He shared the
recent developments of the Institute
with the members.




Seminar on Section
153 - The New Tax
Agent License

Puan Khodijah bte Abdullah, Principal Assistant Secretary, Tax Analysis
Division of Ministry of Finance presented the latest information on the new
Section 133 guidelines. Tax practitioners found this seminar very
informative as the introduction of the new guidelines had created a lot of
queries among them which reqiured clarification. Puan Bidari binti Ahmad
Sapawi, Ketua Penolong Pengarah di Jabatan Pengurusan Hasil was also
present to answer queries raised by the participants.

This seminar was chaired by the Chairman of the Continuing Professional
Development Committee, Mr Lim Kah Fan.

Institute News

Form B/BE
Training

and e-Filing
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Technical Updat

Public Rulings ® Public Ruling 5/2006 on Professional Indemnity
Insurance. This Ruling was issued on 31 May 2006. This
The Lembasa Hasil Dalam Negeri Malaysia (LHDNM) released Ruling explains the deduetibility of premium expense(s) paid
the following public rulings: for a professional indemnity insurance policy and the taxability
of insurance proceeds received on professional indemnity
* Public Ruling 3/2006 on Property Development & insurance. This Ruling is effective from year of assessment 2006.

Construction Contracts. This Ruling was issued on 13

March 2006. This Ruling explains the basis of determining  Legislation

gross income for the purpose of computing adjusted income

derived from the husiness of property development and  Gazette Orders

construction contracts. This Ruling is effective from year of  The following Orders and Rules have heen gazetted. The key
assessment 2006. features are highlighted below.

® Public Ruling 4/2006 on Valuation of Stock in Trade and ® Income Tax (Exemption) (No.11) Order 2006 [P.U.(A) 112]
Work in Progress Part 1. This Ruling was issued on 31 May

- with effect from year of assessment 1998, a Malaysian
ZQOG' This Ruling explains the importance of the valuati 2] resident company is exempted from tax on the statutory
of stock in trade and work in progress for r]An: purposes of income (70% or any other prescribed rate) derived from
ascertaining the adjusted income of a person from a hllSiIlL‘.‘i!\: an approved pre-package incentive scheme.
for the hasis period for a yeat of assessment, the bases of

valuation and the special rules to he applied when the - the exempt period shall be determined by the Minister of
person permanently ceases to carry on the business. This Finance or the Minister of International Trade and
Ruling is effective from year of assessment 2006. Industry, as the case may he.

8 2nd Quarter 2008 Tax Nasional
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- subject to the conditions stated in the approval letter,
the Promotion of Investments Act 1986 shall apply to any
business granted an exemption under this Order.

- the Order sets out the required manner relating to the
utilisation and claim of the losses and capital allowances.

- the deductions for the promotion of exports shall be
accumulated and claimed in the first year of assessment
after the exempt period.

- paragraphs 5 and 6 of Schedule 7A of the Income Tax Act
1967 (ITA) shall apply.

- this Order shall not apply where the company has been
granted certain incentives such as Reinvestment
Allowance under Schedule 7A and 7B, allowance for

increased exports, etc.

*  Income Tax (Exemption) (No.12) Order 2006 [P.U.(A) 113]

- with effect from year of assessment 1998, a Malaysian
resident company is exempted from tax in respect of the
statutory income derived from an approved pre-package
meentive scheme which is equivalent to the amount of
allowance determined by the Minister.

- the allowance shall be given in respect of qualifying
capital expenditure incurred for an approved period.

- “qualifying capital expenditure” has been defined to
mean capital expenditure incurred on an asset in
Malaysia for the purpose of the approved business in
relation to manufacturing, agriculture, information and
communication technology or provision of services.

- paragraphs 5 and 6 of Schedule 7A of the ITA shall
apply.

- this Order shall not apply where the company has been
granted certain incentives such as Reinvestment
Allowance under Schedule 7A and 7B, allowance for
increased exports, ete.

= Income Tax (Deduction for Audit Expenditure) Rules
2006 [P.U.(A) 129]

- with effect from year of assessment 2006, statutory audic
fees incurred shall be allowed a deduction in arriving at
the adjusted income of a company.

= [Imcome Tax (Deduction for Establishment Expenditure of
Bewl Estate Investment Trust or Property Trust Fund)
Hiwles 2006 [P.U.(A) 135]

- wirh effect from year of assessment 2006, establishment
cxpenditure incurred shall be allowed a deduction in
smrwing at the adjusted income of a unit trust.

“wmit trust” is defined to mean a unit tust which is
apmoowved by the Securities Commission as a real estate
s tment trust or property trust fund.

lishment expenditure” is defined to mean legal,
ihmirion and  consultancy fees for the purpose of

s s s s

Technical Updates

establishing the unit trust prior to the approval by the
Securities Commission.

o Stamp Duty (Remission) (No.2) Order 2006 [P.U.(A) 148]

- 30% of the stamp duty payable on the loan agreement
instrument for an amount not exceeding RM1 million
eranted or to be granted to a small and medium
enterprise is remitted.

- “small and medium enterprise” is defined to mean as
follows:-

- this Order is effective from 1 October 2005.
Dialogues

A Technical Dialogue was held by the LHDNM with the
professional bodies on 15 March 2006. A copy of the minutes
can be downloaded at www.mit.org.my

An Operational Dialogue was held by the LHDNM with the
professional bodies on 10 April 2006. A copy of the minutes can
be downloaded at www.mit.org.my

Guidelines

Ministry of Finance

‘The Ministry of Finance has issued a guideline relating to the
carrying forward of unabsorbed losses and capital allowances
following the changes announced in the 2006 Budger.

A copy of the guideline is available at www.mit.org.my under
the Technical Section — Guidelines/Rulings.

Miscellanous

The Ministry of Finance has announced rhar the earlier
concession granted to employee share option scheme
(ESOS) granted prior to 31 December 2005 bur exercised
in 2006 will continue to apply to those share oprions
granted prior to 31 December 2005 regardless of the date
the options are exercised or exercisable. A copy of the
announcement is available ar the Treasurys website ar
WWW. Ereasury.gov. my.

2nd Quairter 2005 Tem Wisshomsl S



2007 National

Budget Memorandum

Jointly submitted to the MOF by The Malaysian Institute of Taxation (MIT), the Malaysian Institute of Accountants (MIA), the
Malaysian Institute of Certified Public Accountants (MICPA) and the Malaysian Institute of Chartered Secretaries and

Administrators (MAICSA).

INTRODUCTION

As reported by the Bank Negara Malaysia in its 2005 Annual
Report, the Malaysian economy expanded by 5.3% in 2005
despite high oil prices and the downturn in the global
electronics cycle in the first half of the year. The private sector
continued to be the main stimulus for the growth. All sectors,
except the construction sector, registered positive growth rares
with the manufacturing and services sector the key drivers.

As for the foreign direct investments (FDI), the amount of
inflow increased to RM25 billion in 2005 from RM23.5 billion
in 2004. The inflows were seen mainly in the oil and gas,
manufacturing and services sectors.

The economic outlook for 2006 is expected to be optimistic

with expected real GDP growth of higher than 6%. The upturn

of the electronics industry and the continuing growth of the

SEIVICes Sector are seen as contributing factors. Steady inflows of

FDI are expected to strengthen the overall balance of payments

with a lasge amount of FDI in the form of reinvestments by
cisting mulonarionals in Malaysia.

i
g
i

[V [5)

Iz the Niath Mebssan Plan unveiled on 31 March 2006,
Maleypsia s emberbing oo #5s next development phase to achieve
2 deweloped nation smres by 2020 through its National Mission.
Some of the key thnsss of the Mission include moving the
sconomy, especislly che manufacturing, services and agriculture
sectots. up the value chain, intensified efforts to improve the
human capital and improving the standard and sustainability of
quality of life.

u

The Malaysian Institute of Taxation (MIT), the Malaysian
Institute of Accountants (MIA), the Malaysian Institute of
Certified Public Accountants (MICPA) and the Malaysian
[nstitute of Chartered Secretaries and Administrators
(MAICSA) are pleased to submit a joint memorandum relating
to tax proposals for consideration in the torthcoming 2007
National Budget.

The proposals have been broadly categorised under the
following categories:-

10 2nd Quarter 2008 Tax Nasional

Improving the efficiency of tax administration
Maintaining a competirtive tax environment
* Continuous review in ensuring an equitable and business-
friendly taxation system
Stimulating the business environment
Development of human capital
Promoting a caring society

We hope that the matters suggested in the joint memorandum
will contribute towards the preparation for the 2007 National
Budget and in the long term, assist to achieve the Ninth
Malaysian Plan.

A.IMPROVING THE EFFICIENCY OF TAX
ADMINISTRATION

1. Self Assessment System

Malaysia has now fully implemented the self assessment
regime, which relies on the taxpayers to assess their income
tax liability. The Government needs to review the curtent
regulations and administration of the tax system so as to
improve tax compliance. As highlighted by the
Commissioner of Taxarion in Australia, compliance
management is not simply about audit, verification and
enforcement. It is also about making it as easy as possible for
raxpayers to comply.

The Inland Revenue Board (IRB) should review the
taxpayers’ charter towards adopting a more open and fair
approach in the treatment of taxpayers within the framework
set by the law. The tax administration system should be
revamped to eliminate inefficiencies, bureaucratic
bottlenecks and lack of clarity in rules and practices. There is
need for the IRB to issue clear guidelines and clarifications on
a timely basis to ensure transparency in the tax system and to
assist taxpayers in making their financial decisions.
The delivery system should be improved with the aid of
technology so that things can be done efficiently, at a lower
cost and in a shorter time period with the minimum of hassle.
More efficient processing of applications as well as refund of
overpaid taxes will promote confidence in the system. A
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business-friendly rather than bureaucratic tax system will not
only enhance tax compliance but also add to Malaysia’s
competitive edge in attracting foreign investment.

In this regard, the Institutes would like to commend the
Government for initiating 2 comprehensive review of the
tax system, with a view to improving its efficiency,
rransparency and effectiveness.

The Institutes would like to submit the following proposals
for the Government’s consideration.

Submission of Income Tax Return

Under the self assessment system, persons other than a
company, trust body or co-operative society are required
to submit the tax return by April 30 in the year
following the year of assessment for those with non-
business source income, and by June 30 for those
carrying on business. A company, trust body and co-
operative society are required to submir the tax return
within 7 months from the darte following the close of the
accounting period.

Proposal

The Institutes would like to propose that the deadline for
submission of tax returns in respect of the first category of
taxpayers (i.e. persons other than a company, trust body or
co-operative society) be streamlined to June 30 in the year
following the year of assessment, regardless of whether the
income is in respect of business or non-business source.

Basis Period
Under the new tax system, sole proprietors and partnerships
are required to close their accounts on December 31.

Proposal
The Institutes are of the view thar taxpayers should be
given the prerogative to determine their financial year

ends. Hence, sole proprietors and partnerships should be

allowed to determine their own financial year ends.
Assessments

Proposal

An advance rulingfprivate ruling system should be
introduced and outsourced, if deemed necessary. Please
see paragraph 3 below for further details on this
suggestion. Advance pricing arrangements/agreements
for transfer pricing purposes should also be introduced.

Tax audits and Investigations

Proposal

(a) Provide a shorter time frame for carrying out tax
audits so that if after the time limir, an audit has not
been conducted, then the tax position is deemed
final and conclusive. This will provide certainty and
not leave a taxpayer’s tax position open for six years,
which is too long a period.
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(b) The conduct of tax audits and investigations must be in
line with respecting the rights of all parties. An effective
framework with a proper mechanism and clear
guidelines must be set up to ensure that audits are
properly carried out and the IRB officers abide to a
formal code of conduct. A clear mechanism must also be
set in place for any appeal against the manner in which
an audit/investigation is carried out and such appeals
must be settled on a timely basis by an independent
party, for example, an Administrative Appeals Tribunal.

Appeals M
Where it is unlikely that the IRB and the taxpayer will

subJec: to r_he provmum'
1964. There are som

Proposal -
To improve the appeal process, the following measures
are proposed:-

(2) the Courts of Judicature Act be amended to allow
cases first heard by the | | Commissioners to be
eventually heard at < ourt. I'his would
allow taxpayers the right of' appea] to the Federal
Court.

(b) Review the time frame for disposal of appeals by the
Director General of Inland Revenue (currently, a
maximum period of 18 months is far too long and
does not motivate efficient handling of appeals).

(¢) Consider the setting up of an Administrative
Appeals Tribunal (AAT) for taxpayers aggrieved by
decisions of an administrative nature including the
imposition of penalties.

(d) Provide an avenue for appeals against penalties
which are imposed through the exercise of the
discretionary power of the IRB. This could be
through the AAT stated above.

Revision of Tax Estimates

Under the self assessment system, every company is required
to submit an estimate of tax payable of not less than 85% of
the revised rax estimare for the immediately preceding year
of assessment or if no revised tax estimate is furnished, not
less than 85% of the tax estimate for the immediately
preceding year of assessment, 30 days before the beginning
of the basis period for that year of assessment.

In practice, the IRB has considered applications (via
Form CP204) which are submitted with a lower tax
estimate than the permitted amount (i.e. 85% of the
revised or original estimate of tax payable for the
immediately preceding year of assessment) provided the
Form is accompanied with an appeal letter with valid
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reasons and supporting documents. Such cases are
considered based on the merit of each case and the IRB
and are thus subjectively determined.

Proposal

The Institures propose that Section 107C of the Income
Tax Act, 1967 (the Act) be amended to specifically allow a
company with valid reasons to file a tax estimate lower than
the permitted amount so as to reduce its financial burden.

¢ Refund of Tax Overpayment

Following the submission of the initial tax estimate as
stated above, a company may revise the estimate of tax
payable in the 6ch and 9th month of the basis period and
in the event that actual tax payable exceeds the estimared
tax by an amount of more than 30% of the actual tax
payable, the company shall be liable to a penalty of 10%
on the difference. Due to this requirement, some
taxpayers tend to furnish a higher estimate of tax payable
to avoid a penalty being imposed. As a result, some
taxpayers find that they have overpaid their taxes.

Under the Act, penalties are imposed on the taxpayers
for late payment of taxes so as to encourage taxpayers to
settle their tax liability on a timely basis and also as a
form of compensation for the Government due to late
collection of taxes. Having regard to this, we suggest that
taxpayers should also be compensated for the loss of use
of funds due to a delay in the refund of tax overpayment.
It must be appreciated that in some of the cases, the
amount of tax overpayment is substantial and any delay
in the refund will affect the taxpayer’s cash flow as well
as leading to a loss of profit in view of the opportunity
cost associated with the money withheld by the IRB.

Proposal _

I visw ot the showe, i & proposed that any tax overpaymient die
@ = mrever swuld automatically be used to set off the
t=ravers cumrent vear tax liability unless a refund application has
besn made. A penalty should not be imposed if sufficient tax
credits are available. Where a tax overpayment is not refunded
within a period of 60 days, there should be an increase in the
amount of tax repayment, perhaps at the same rate of increase as
that imposed on taxpayers for a delay in the payment of tax.

2. Public Rulings/Guidelines/Legislative Amendments

Since the self assessment system started, the IRB has issued
guidelines/public rulings to provide guidance to the public
and officers of the IRB in respect of tax laws, pelicies and
procedures to be complied with.

The Institutes are of the view that public rulings which are
issued under the self assessment system should not be applied
retrospectively to the assessments under the previous official
assessment system.

Taxpavers (including individuals) are required to make a
disclosure in the income tax return form as to whether they

12 2nd Quarter 2006 Tax Nasional

have complied with the relevant Public Rulings. It is noted
that some of the Rulings would not be relevant to an
individual. This requirement to disclose vests the Rulings
with some degree of “power” to compel compliance on the
part of taxpayers although it is only intended as a guide.
Rulings are issued to provide guidance for the public and
officers of the IRB and in essence, set out the interpretation
of the Director General of the IRB (DGIR). This presents an
unfair dilemma to the taxpayers. Taxpayers should not be
penalised if they have a different interpretation of the law as
long as it is supported by a valid basis. Since the return forms
are prescribed forms, the implicit requirement to declare
compliance with the Public Rulings gives the rulings the
force of law which is certainly not the legal position.

Taxation must keep pace with business developments. The
taxation of electronic commerce activities is one area that
requires guidelines so that there is clarity about the tax treatment
of such activities. Specific provisions/guidelines are also needed
to specify the tax treatment of financial instruments.

Proposal
The following measures are proposed:-

(a) The effective date for laws or any guidelines/public
rulings should commence from the date such
announcements, legislation or amendments to the
legislation are made and announced to the public and it
should be prospective instead of retrospective. This is
because retrospective treatment will cause hardship and
it is unfair to taxpayers when a penalty is imposed during
a tax audit on those tax returns which were submitted
before the relevant public rulings were issued and the law
was not clear at that point of time.

(b) Appropriate lead-time should be given to taxpayers to
comprehend and understand the legislation or
amendments made thereto. For example, the Public
Ruling 1/2006: Perquisites from Employment which was
issued by the IRB on 17 January 2006 should be effective
from year of assessment 2006 instead of year of
assessment 2005. It is unfair to taxpayers in view of the
short notice given as the public ruling was only made
available on the IRB’s website in the middle of February
2006 while the individual taxpayers (without business
income) are required to file their tax returns by 30 April
2006. The situation becomes worse when some taxpayers
have submitted their tax returns for year of assessment
2005 in the beginning of February before the said public
ruling was made available to the public.

(c) The requirement to disclose compliance with public
rulings by a taxpayer in the tax return form should be
removed. Taxpayers should not be asked to indicate
compliance with the rulings which represents the
DGIR’s interpretation of the law.

(d) Specific guidelines/rulings should be issued on a timely
hasis to provide clarity on the tax treatment of new
emerging business developments. A mechanism must
exist for taxpayers to seek rulings on the tax treatment
for new financial instruments, more so now with the

R R R RS




= cuide.
inlse and
SrETarion
SHETIES AN

iwioublic
i such
o5 the
e and it

lhis is
i D a_nd
i |d]ﬂ‘g_[1§
flit==n ‘t[(-:d
Lohe law

[PEre to
T TV or
Public
HICH Was
\ETeCTive
=y Of
gw of the
il made
i=pruary
hesiness
S0 April

UESDAYETS

=dicate
jmes the

= simely
: oF new
= must
Earment
wezh the

rapid expansion of the capiral market. Please see
paragraph D 12 for further details on e-commerce.

3. Advance Rulings

Advance rulings are as an indispensable ool in the modern
world of tax administration and compliance, particularly
with self-assessment. Based on a survey by the International
Bureau of Fiscal Documentation of 56 countries, 45 of these
countries have a system of introducing advance rulings.

In Malaysia, as in other jurisdictions, income tax is imposed
by starute and the statute lends itself to interpreration.
A wrong interpretation ar one that is not similar to thar
which is acceptable to the tax authorities may result in
shortfall in taxes and large penalties in tax audits. Taxpayers
need to equip themselves with the right tools in order to
caleulate their tax liability; more so in a self-assessment
environment where the onus of proof rests with the taxpayer.

Currently, there is no provision in the Act thar provides for
the issuance of advance rulings.

Countries such as Australia, Singapore, India and Hong
Kong have an advance ruling system in place. Australia has
a broad formal private rulings system, governed by
comprehensive statutory provisions and operates as an
integral part of its self assessment system whilst India
introduced its system in 1993. Singapare has also introduced
the advance ruling process.

Proposal

It is proposed that a formal advance ruling system be
introduced to form part of the tax administration structure.
This will enable the business sector to make informed
investment decisions.

Taxpayers' Rights

With the implementation of the self-assessment system, the
IRB is able to place emphasis on enforcing compliance via
tax audits and investigarions. Compliance with the tax
legislation must be strictly enforced and tax offences such as
non-compliance and tax evasion should be penalised. Civil
investigation is one of the measures of enforcement. Penalries
imposed should commensurate with the degree of culpability
of the offence. To further promote effective enfarcement,
criminal investigations are also being carried our by the IRB.

With widening powers being granted to the IRB, it is even
more pertinent that the rakyat is fully aware of their rights
=nd obligations as a taxpayer. The tax system should be clear,
smansparent and equitable.

Proposal
The following suggestions are proposed-
= The introduction of the office of a Taxation Ombudsman

as an avenue for taxpayers to forward complaints in
relation to non-technical matters.
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b) The introduction of an Administrative Appeals Tribunal
(mentioned earlier) for taxpayers aggrieved by decisions of an
administrative nature (including the imposition of penalties).

¢) The establishment of a Taxpayer’s Charter which sets out the
rights and obligations of taxpayers and to ensure that there is
effective monitoring of the adherence to the Charter.

d) The establishment of a Tax Audit and Tax Investigation
Framework which sets out the rights and obligations of
both the IRB and taxpayers and the process of carrying
out a tax audit or a tax investigation case.

e) Criminal proceedings should only be initiated on
repetitive or recalcitrant offenders and not as a first
recourse of action.

Effective Use of Technology

In order to continue to collect more tax revenue (which will
be essential in assisting future moves to attain a balanced
budget), the need for effective enforcement by the tax agencies
(both the IRB and the Customs Department) is an important
component. There have been instances of tax and duty evasion
as well as lapses in enforcement. With technology, we can do a
lot to ensure that tax officers are free to concentrate on
enforcement be it via audits, inspections or investigations.

Propaosal

It is time that the tax agencies are transformed into truly
“service-oriented” entities which wuse informarion
technology effectively and efficiendy. It is time 10 stwo
“piecemeal” introduction of technology. There must be
holistic plan which is integrated and well-coordinated.
There will be a need for the Government to budget for such
expenditure but we must move along this road and it
requires a holistic approach i.e. the whole agency must be
wired, trained and have a service-oriented mindset. A proper
and systematic approach towards implementing technology
and efficient and well-trained staff will lead to a more
effective and efficient tax agency. This should lead to the
registration of more taxpayers, effective recovery action and
thus greater tax revenue. The IRB's website and the press
should be fully utilised to convey latest policies and accurate
information instantly to taxpayers all over the country.

-
<
a

Application of Decided Tax Cases

It is not always possible for a piece of legislation to be
perfectly clear resulting in certain provisions in the Act to
be the subject of disputes with the tax authorities. It is here
that case law provides the opinions of the courts on the
interpretation of the legislation which are relied upon by
practitioners and tax officers. It is noted that the IRB adopts
decisions made in cases which are still under appeal.

Proposal
The following are proposed-

a) Tax cases decided by rhe Special Commissioners and
courts should be made available to the public for better
transparency through the timely dissemination via the
IRB website or other means.

2nd Quarter 2005 Tax Nasional 13
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b) Taxpayers should be allowed to adopt the decisions
passed by the courts (irrespective of the stage of appeal of
the case) in the preparation of their tax computation in
respect of the interpretation of the legislation since the
IRB applies such decisions. There should be a level
playing field,

Waiver of the Need to Gazette Tax Exemption

It has been gazetted that the exemption of income tax, real
property gains tax and stamp duty given only on a case-to-case
basis be effected without the requirement for gazette notification.

Although the Institutes appreciate the rationale of deeming
that the relevant letter of exemption would be adequate for
such cases due to the long delays that occur berween the
approval and the actual gazetting of the exemption, there is also
a need to balance this administrative rationale with the need
for transparency and accountability as the government gazerre
is for public consumption and all parties have the prerogative to
be kept aware of who has been granted an exemption.

Proposal

The Institutes would suggest that the proposal be
withdrawn. Instead, the relevant tax authorities can be
directed to accept the official letter of exemption issued by
the Ministry of Finance to have the force of law instead of
insisting on the actual gazerre order.

MAINTAINING A COMPETITIVE TAX
ENVIRONMENT

Review of Income Tax Rates
¢ Corporate Tax Rates

As a measure to reduce the costs of doing business in
Malaysia and to promote growth in view of the
globalisation of markets, it is imperative that our
corporate tax rate be reduced further in order to bhe
competitive with neighbouring countries to continue to
attract foreign direct investments.

Our prevailing corporate tax rate has remained atr 28%
since year of assessment 1998. For purposes of comparison,
the corporate tax rates of some countries that have had
dynamic growth in the region are as follows:-

Country Corporate tax rate (%)
Singapore 20

‘Hong Kong 17.5

Taiwan, 25

We acknowledge that the impact of a corporate tax rate
reduction on the Government’s revenue collection is 2
matter of grave concern. We wish to highlight thar
contrary to common belief, it has been proven
historically that a corporate tax rate reduction would
lead to increased tax revenue collection in the conzess of
a growing economy.
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In the mad 19905, there was a significant reduction in the
corporate tax tate by 4% within a time-frame of two years.
Yer, statistics have shown that there was an improvement
in the woml Federal Government revenue collected from
corporations and an increase in Gross Domestic Product
(GDP) in the context of a growing economy.

Year ‘ Corporate I Percentage Increase GDP

’fax Rates in Revenue Growth
i
1993 | 34% 13.6% 8.3%
1994 | 32% 23.5% 92%
1995 | 30% 10.8% 95%

[t is evident from past experience that a reduction in the
corporate tax rates has had a positive impact on the
nation’s GDP growth and tax revenue.

Proposal

It is proposed that the corporate tax rate be reduced to
25% and then be continuously reviewed so as to
maintain  Malaysia’s compertitiveness with the
neighbouring countries.

Personal Tax Rates

Currently, an individual resident in Malaysia will hit the
top tax rate of 28% once the taxable income reaches
RM250,000. The tax payable for an individual with
chargeable income of RM500,000 is RM124,975, as
shown below:

first RM250,000 RM 54,975
niext RM250,000 @ 28% RM 70,000
Total tax payable RM 124,975

The corporate tax rate for small and medium scale
companies for the first RM500,000 is 20%, which
translares to a tax payable of RM100,000. Hence, there
is an additional tax payable of RM24,975 borne by the
individual taxpayer compared to a small and medium
scale company at the same level of chargeble income.

In comparison, a resident of Singapore will only be taxed
at the rate of 18% at the same income level from year of
assessment 2006. Furthermore, the top tax rate for an
individual in Singapore is only 21% on income over
5$320,000 from year of assessment 2006 compared to our
top tax rate of 28% on income over RM250,000.

Proposal

The Government should review the tax brackets for
individuals with the objective of having larger income
bands and aligning these to the corporate tax rate of
small and medium scale companies so as to improve its
competitiveness and to ease the financial burden of
individuals. In addition, a higher level of disposable
income in the hands of taxpayers will increase
consumption, thereby boosting the domestic market.

e
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ieal Property Gains Tax (RPGT) Rate

Under the existing provisions of the Real Property Gains
Tax Act 1976, RPGT is imposed on companies at the rate of
3% on the gains on disposal of real property in the fifth year
of acquisition and thereafrer. RPGT is imposed on the
capiral gains of companies regardless of the period of time
that the real property is held. Individual taxpayers, on the
other hand, are subjected to RPGT on gains on disposal of
real property up to the fifth year after the date of acquisition.
Gains on disposal for real property disposed by individuals in
the sixth year after the date of acquisition are not subjected

o RPGT.

The objective of the RPGT is to curb speculation in real
properties. Properties purchased and disposed after five years
are unlikely to have been acquired for speculation.
Therefore, it would be illogical to impose RPGT on disposal
of such real properties held by companies.

With effect from 17 October 1997, the rate of RPGT for a
non-Malaysian citizen or permanent resident who disposes
of property within five years after the date of acquisition is
30% and the tax rate is reduced to 5% if the property is
disposed of in the sixth year after acquisition or thereafter.

Proposal
The following measures are proposed:-

(a) RPGT imposed on companies should be in line with
RPGT imposed on individuals. Thus, companies should
not be subjected to RPGT for properties disposed in the
sixth year after the dare of acquisition.

(b)In order to boost the development of the property
industry, the Institutes propose that the RPGT rate for
non-Malaysian citizens or permanent residents be
streamlined to be the same as the tax rate for resident
individuals for disposal of property within 5 vears after
the date of acquisition.

Goods & Services Tax (GST)

The Ministry of Finance made an announcement on 22
February 2006 to defer the implementation of GST to allow
businesses sufficient time to prepare for GST. Based on
recommendations by the International Monetary Fund, the
minimum time frame recommended for the implementation
of GST is one year from the date the legislation is introduced.

Propeosal

It is hoped that the draft legislation on GST will be made
available for public consulrarion before it comes into force. It
i essential that the general public, in particular businesses
and traders, are adequately informed about the features of the
GST and the procedural requirements before the GST
fegislation is effective. This is necessary te avoid unwarranted
=creases in prices of goods and services. A one year lead-in
period from the date of announcement of the GST legislation
e the effective date of implementation is important for
=ducational campaigns and preparation for computerisation.
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In addition, the Institutes also hope that guidelines/rulings
on specific arrangements/administrative practices be made
known to the public on a timely basis to ensure transparency
and clarity in the application of the GST provisions.

One-Tier Corporate Tax System

Currently, Malaysia adopts the impuration system of
taxarion whereby a resident company is required to deduct
tax ar source at the rate of 28% on dividends paid out to
shareholders. This tax is accounted for by the tax paid by the
company on its profits, The corporare taxes paid are
accumulared as Section 108 credits. Where the company has
insufficient tax credits to account for the tax to be deducted
from the dividends (i.e. to frank the dividends), a tax charge
is payable.

When shareholders receive the dividends, they are entitled
to a credit on the tax already paid by the company in respect
of the income. These credits are used to set off the
shareholders' tax liability. This means that the tax paid by
the company is "imputed" to the shareholders and the
shareholders' tax liability is therefore reduced by the tax paid
by the company or the shareholders may receive a refund if
no t@x is due or the imputed tax exceeds the tax due.
Effectively, the distributed corporate income is taxed only
once and at the shareholders' marginal tax rare.

Proposal

It is proposed that a one-tier corporate tax system be
introduced. Under this system, tax collected at the corporate
level is considered as a final tax. Dividends that are paid o
the shareholders are tax exempr in the hands of the
shareholders regardless of whether the dividends are paid out
of taxed income or tax-free gains. It is a "one-tier" tax
because the income is only taxed once at the corporate level,
and not again at the shareholder level.

The one-tier system is a more robust and progressive tax
system. Resident companies are free to distribute their profits
as dividends to shareholders as and when these profits are
available for distribution. Tax is to a large extent no longer
a consideration or a constraint. The timing issue, the
compliance and administrative burdens of tracking the
Section 108 credits will no longer be relevant. There is no
longer a timing issue because dividends can be distribured
freely to shareholders without the need to determine the
availability of Section 108 credits arising from taxes paid.
The need for tracking of Section 108 credits is eliminated
thereby reducing the compliance and administrative costs
for companies.

Transitional provisions should alsa be introduced to
ensure companies are not worse off. Companies should be
given a grace period of five years to transition into the
new system. Any Section 108 credits that remain
unutilised at the end of the transition may be utilised
against future rax liabilities or be allowed to be
transferred to a subsidiary company.

2nd Quarter 2006 Tax Nasional 15




&).CCH

A Practical Guide to Financial
et Reporting Standar_ds (Malaysia)

A Comprehensive Guide to FRS!
Be well Informed with the recent changes
in FRS & how it will impact your business!

A Practical Guide to Financial Reporting
Standards (Malaysia) explains and
illustrates extensively with examples of the
complete Financial Reporting Standards
(FRS) issued by the Malaysian Accounting
Standards Board (MASB) for financial
reporting as at 1 January 2006 (including
the three FRS that will be effective on 1
October 2006). Both the theoretical and
the practical aspectsofthe FRS are
discussed, with a professional emphasis.
This book does not target any particular
module in the accounting curriculum.
Rather, it serves as a Malaysian reference
for all accounting modules that deal with
accounting standards.

Key Features & Benefits:

It is written based on many years of teaching, research and

practical experience,

There are illustrations in each chapter to address the issues

commonly faced, to interpret and to provide better understanding

of the Accounting principles of the FRS.

Extracts from award-winning annual reports are presented, where relevant.
Elaborates each FRS standard with clear illustrations and commentaries.
Explains in detail each FRS standard and concept.

Examples of real life situations.

An invaluable source reference for both practitioners and students.

The Author:

Ng Eng Juan is Associate Professor in Accounting in Nanyang Technological
University, Singapore, winning several teaching excellence awards over the
years. Prof Ng has also authored a number of books including Consolidated
Accounts SMalay-sia), A Practical Guide to Financial Reporting Standards
(Singapore), Singapore GAAP - A Proactical Guide to Approved Accounting
Standa:rjds, and Malaysian GAAP - A Practical Guide to Approved Accounting
Standards.

STANDARDS

I d Book

TSoftcover Boun
5?324 printed pages
_Retail Price: RM17E

REPLY SLIP

Yes! | would like to purchase the A Practical Guide to Financial
Reporting Standards (Malaysia)

Company Name:

FRST
FRS 2
FRS 3
FRS5

FRS 101
FRS 102
FRS 107
FRS 108

FRS 110
FRS N
FRS 112
FRS 114
FRS 116
FRS 117
FRS 118
FRS 119
FRS 120

ERS 121
FRS 123
FRS 124
FRS 125
FRS 126
FRS 127
FRS 128
FRS 129
FRS 131
FRS 132
FRS 133
FRS 134
FRS 136
FRS 137
FRS 138
FRS 139
FRS 140
FRS 201
FRS 202
FRS 203
FRS 204

IC Interpretations
_ Order by 30 August 2006 and entitle to purchase of the MFRS at RM 169.70 (regutar price: R 78)
Toll Free Fax: 1-800-181-173

First-time Adoption of Financial Reporting Standa
Share-based Payment
Business Combinations
Non-current Assets Held for Sale and Presentatio
Discontinued Operations
Presentation of Financial Statements
Inventories

Cash Flow Statements

Accounting Policies, Changes in Accounting Esti
and Errors

Events After the Balance Sheet Date
Construction Contracts

Income Taxes

Segment Reporting

Property, Plant and Equipment
Lease

Revenue

Employee Benefits

Accounting for Government Grants and Disclosurs
Government Assistance
The Effect of Changes in Foreign Exchange Rates
Borrowing Cost

Related Party Disclosures
Accounting for Investments
Accounting and Reporting by Retirement Benefit 3
Consolidated and Separate Financial Statements
Investments in Associates
Financial Reporting in Hyperinflationary Economig
Interests in Joint Ventures
Financial Instruments: Disclosure and Presentatios
Earnings Per Share

Interim Financial Reporting
Impairment of Assets
Provisions, Contingent Liabilities and Contingent 4
Intangible Assets
Financial Instruments: Recognition and Measure
Investment Property

Property Development Activities
General Insurance Business

Life Insurance Business
Accounting for Aquaculture

Product Price Name: JobTitle:
Code (RM) Industry: o ab Brnpliyesks
Address:
[[] lenclose a cheque made payable to " Commerce Clearing House (M) - -
Sdn Bhd" for RM )
Cheque No.: ETTIEII:
[] Please debit my [] visa ] Master Signature:
Card Number: Company Stamp:

Card Holder's Name:
Expiry Date:

Terms & Conditions:
= This order is subject to acceptance by CCH.

Price is valid in Malaysia only.

Promational price is only valid until 30 August 2006

Card Holder's Signature;

Price is subject to change without prior notice.

Books will only be delivered upon receipt of payment.

Goods sold are not returnable. If the book is received in an unsatisfactory condition,
it should be exchanged within a week of receipt.

Commerce Clearing House (M) Sdn Bhd (216303-M)

Suite 9.3, 9th Floor, Menara Weld, No. 76, Jalan Raja Chulan, 50200 Kuala Lumpur, Malaysia.

Toll Free Customer Service Hotline : 1-800-181-151 Toll Free Fax No : 1-800-

Web Site : www.cch.com.my Email : support@cch.com.my

181-173

B L ,,—,—,——



fimg Standa

Presentation

iniing Estima

il Disclosure

fiize Rates

it 3enefit P
Lzements

lim: =conomies

Ik=<entation

anzingent As

d 1
{ Maas|remed
1

mmeStion,

w CONTINUOUS REVIEW IN ENSURING AN

EQUITABLE AND
TAXATION SYSTEM

BUSINESS  FRIENDLY

. Convergence between Accounting and Taxable Profits

Over the years, accounting standards have undergone
fundamental changes so as to fairly reflect business
transactions and the underlying economic reality in the
modern business environment, both domestically and

globally. This is evidenced by the recenr issuance of the

Financial Reporting Standards (FRS) in Malaysia.

All companies other than private entities, with financial
year ends beginning on or after 1 January 2006 would be
required to adopt the FRS released by the Malaysian
Accounting Standards Board which are in line with the
International Financial Reporting Standards; with the
exception of FRS 117 (Leases), FRS 124 (Related Party
Disclosures) and FRS 139 (Financial Instruments:
Recognition and Measurement) which shall apply to annual
periods beginning on or after 1 October 2006. The adoprion
of the FRS would result in changes in accounting treatment
which would impact the net profit of an entity. With such
changes, there is a need to also review the tax impact of such
adjustments and to determine whether the tax treatment of
certain transactions should be changed or modified. This is
even more important in the context of self-assessment. The
adoption of the FRS would also move towards fair value
accounting which would affect raxarion.

Singapore companies were required to adopt the FRS with
effect from 1 January 2003. Following this, in December 2005,
the Inland Revenue of Authority of Singapore (IRAS) released
a guideline on the Income Tax Implications Arising from the
Adoption of FRS 39 Financial Instruments: Recognition &
Measurement which explains the changes to the trearment of
financial assers and liabilities for income tax purposes.

However, the Malaysian tax legislation has not kept pace
with these changes. In order to facilitate tax administration
and reduce the cost of tax compliance under the self
assessment system, the principles of recognition of profit and
expenditure under the revenue laws should converge with
the principles prescribed in the FRS. This convergence
would overcome the problem of mismatching that arises
from different accounting and tax treatment for specific
items (whether income or expenditure).

Proposal

A working group should be formed berween IRB, MOE
Malaysian Accounting Standards Board, the Malaysian Institute
of Taxation and the accounting profession to address the issues
IO ensure a greater convergence between tax and accounting.

Some examples of acerual of income/expenses as provided for under
the FRS which should be adopted for tax purposes are listed below

® Interest receivable should be taxed on an accrual basis in
the year in which it is accrued as required under the
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accounting standards rather than be taxed in the vear it
is received,

® Recognition of income based on percentage of complerion
in the construetion and property development industries
(as provided for under FRS 11120 and FRS 2012:) should

also be adopted by the IRB without forcing or requiring
taxpayers to compute its profits by following a specific
formula which may have no legal basis.

e Receipt of advance rental income for a period of say, five
years which will be spread evenly throughourt the said
period of time (according to the accounting standard)
should be raxed according to the accrual basis instead of
taxing it in advance when it is received. Please see
paragraph 9 below for further details.

2. GST Implementation Costs

In view of the implementation of GST in the near future,
businesses would need to incur additional expenditure to
ensure that their current management and business
informartion systems are adequately modified to account for
GST. The employees would also need to be trained to
understand the workings and mechanism of GST.

Proposal

It is proposed that the legislation be specifically amended
to allow the deduction of the expenditure incurred by
taxpayers for the purpose of enhancing or improving their
operating systems, training their workforce, etc in
preparation for GST.

3. Withholding Tax

» Withhaolding Tax under Section 1098

The scope of Section 109B of the Act and the types of
payments that would be subjected to withholding
taxes under this provision have been controversial
issues. As a resulr, withholding tax is applicable on a
wide range of payments made to non-residents
including the disbursements made to non-residents,
e.g. travelling and accommodation costs etc. Based on
the Public Ruling No.4/2005: Withholding Tax on
Special Classes of Income, disbursements or
reimbursements of out of pocket expenses incurred in
the course of rendering services to the non-resident
are subject to withholding fax. Taxpayers are required
to pay the withholding tax first to the IRB and
subsequently attempt to recover the sum from the
non-resident.

In practice, most taxpayers are compelled to deduct
withholding tax or in certain cases have to bear the
withholding tax. This inevitably increases the cost of
operations and thus affects competitiveness,

The Institutes are of the view that certain expenses
payable to non-residents (e.g. management and
administrative fees) and reimbursements of costs made to
non-residents should not fall within the ambit of Section
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109B(1)(b) and be subjected to withholding tax.
Strictly, payments of out-of-pocket expenses to non-
residents reflect a settlement of debts incurred by the
non-residents in connection with the services provided
under Section 109B and are mot payment for such
services provided per se. [t would not be equitable for the
IRB to compel residents to deduct withholding tax on
the out-of-pocket expenses on the basis of potential
abuse and tax evasion as the charging of out-of pocket
expenses by the non-residents can be supported by
documentary evidence such as receipts, invoices, etc.

Proposal

It is proposed that Section 109B be amended to provide
that reimbursements/disbursements (example travelling,
accommodation, ete) are not subject to withholding
tax. This will help to reduce the cost of doing business
in Malaysia.

* Penalty on Non-Compliance of Withholding Tax
under Sections 107A, 109 and 1098

The penalty provisions on withholding tax were amended
in 1998 to impose higher penalties for non-compliance.
A 10% penalty on the gross amount liable to deduction
was introduced, notwithstanding that withholding tax
may not be deducted on only a portion of the fee.

In these instances, there is no intention to avoid paying
the withholding tax. It is often the case that withholding
tax was not deducted due to an oversight or a differing

interpretation on whether such a payment was subject to
withholding tax.

Proposal

It is proposed that Sections 107A(2), 109(2), and 109B(2)
of the Act be amended to impose penalties only on the
amounts on which withholding tax was not deducted.
Penalties should not be imposed on the payments on
which withholding tax has been deducted and duly
remitted to the [RB within the stipulated deadline.

4. Harmonisation of Capital Allowances and Depreciation

Under the current tax system, deducrions are not allowed for
capital expenditure or for depreciation of assets used in the
production of gross income. Accounting depreciation is not
recognised as a tax deductible expense as it is merely a write
off of the cost of a fixed asset over its estimated useful life
and the rate of depreciation applied varies from company to
company depending on the circumstances.

The Act however, provides for tax depreciation or deduction
of capital expenditure for certain types of capital
expenditure in the form of capital allowances. The capital
allowance rtates are fixed based on the type of asset.
However, the rates of accounting depreciation and capiral
allowances are often not the same and would require
recomputation for tax purposes. Under the 2006 Budget,
qualifying expenditure on small value assets (capped to
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RM10,000) is now given 100% ezpiral allowance. However,
this review of rax treatment does not bring with it the
expected simplification effect — companies still need to keep
track of the individual asser irems leading to higher
compliance costs in monitoring the movement of the small
value assets and the administrative work in preparing tax
computations is increased even greater than before.

The adoption of FRS will also bring with it valuation
of assets based on fair values. Reliance would be placed
on third party valuation in estimating the fair value of
the assets.

Proposal
The following are proposed-

(a) small value assets should be given an outright deduction
instead of a 100% capital allowance claim( it is
reiterated that this is fundamentally a timing difference)
and the sale proceeds of such assets be subjected to tax
when sold; and

(b) the compuration of capiral allowances should be further
simplified. It is suggested that the “pooling” system as
practised in the United Kingdom be adopted by
Malaysia.

Pooling is carried out in terms of a business source so a
separate pooling system is done where a separate source of
business is carried on. Generally, expenditure on all items of
plant and machinery is ‘pooled’ rather than each item being
dealt with separately. Based on the “pooling” system, first
year allowances are available for qualifying expenditure on
plant and machinery.

Where a first year allowance (FYA) is claimed, the balance
of the expenditure after deducting the FYA is added to a
single pool of expenditure with just a single calculation no
matter how many items are included. An allowance which
is referred to as a writing down allowance (WDA) is
calculated as, say 25% of the balance remaining in the pool
at the end of the previous period. Allowances are caleulated
for each accounting period of the business. If an asset is sold,
the sales proceeds are deducted from the pool. If the sale
price is more than the value of the pool, the difference is a
balancing charge which is taxable. There are no balancing
allowances until the qualifying business activity ends.
When it does, the balancing allowance is equal to the
unrelieved qualifying expenditure.

To illustrate, we set out an example below:

During the vear to 31 December 2005, a medium-sized
business buys plant and machinery costing RM80,000. A
FYA of 40% is due and this amounts to RM32,000. The
balance to carry forward to the next period is RM48,000
(being RM80,000 less the FYA of RM32,000). In the year to
31 December 2006, plant is sold for RM 10,000 (original cost
RM14,000) and new machinery is purchased for RM16,000.
The allowances due are calculated as follows:
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Pool balance brought forward 48,000

Less: Praceeds from disposal 10,000
38,000

WDA @ 25% 9,500 9,500
28,500

New machinery 16,000

FYA @ 40% 6,400 6400

9,600 )
Poal balance carried forward 38,100
Total allowanices 15,900

5. Capital Allowances and Rental Claims on Private

Motor Vehicles

Currently, a company thar purchases private motor vehicles
for its business and a leasing company that leases out private
motor vehicles may claim initial allowances (20%) and
annual allowances (20%) on private motor vehicles up to a
limit of RM100,000, if the cost of the vehicle is less than
RM150,000. If the cost of the motor vehicle is more than
RM150,000, the qualifying expenditure for the capital
allowance claims is limited to RMS50,000.

Similarly, for a lessee of a private motor vehicle, the maximum
deductible rental expense is RM100,000 per vehicle provided
that the cost of the vehicle is less than RM150,000. If the
condition is not fulfilled, then the claim is limited to RM50,000.

The limit of capital allowances and rental claims on the
private motor vehicles should be reviewed as in most instances
the cost of a private motor vehicle is more than RM150,000
and the tax relief is only limited to RM50,000 per vehicle.

Proposal
It is proposed that the limir of qualifying expenditure for
capital allowances and rental claims on private motor

wvehicles be ser at RM150,000.

Industrial Building Allowances on Non-industrial Buildings

Currently, only industrial buildings such as a factory,
warehouse, dock, wharf, jetty, etc qualify for Industrial
Building Allowance. In addition, where part of a building or
of an extension to a building is used as an industrial building
and the other part of the building or extension, is not so used,
then if the capital expenditure incurred on the construction
of the part which is not used as industrial building is not more
than one-tenth (10%) of the capital expenditure incurred on
the construction of the whole building or extension, the
building or extension shall be treated as an industrial
building. This means that if the extension to an office
building within an industrial building is more than one tenth
of the total extension, that partion relating to the office
building is not considered as an industrial building.

Based on FRS 116: Property, Plant and Equipment, buildings
have a limited useful life and therefore, are depreciable assets.
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Proposal

To provide for further convergence between accounting
and tax treatment, capital allowances should be in line
with accounting depreciation. Industrial building
allowances should be extended to non-industrial
buildings. This will provide relief for the costs incurred by
businesses as well as simplify the compuration of industrial
buildings allowances where a portion of an industrial
building is not so used.

Like a factory building, alteration or renovation of new
office premises is often necessary to make it suitable for the
business operation. In addition, periedic renovation and
refurbishment of existing office premises are necessary so as
to maintain an effective and comfortable work environment
for the employees.

With the services sector continuing to play a major role in
the Malaysian economy, office buildings and the cost of
alteration or renovation of an office building, which are
incurred solely and exclusively for the purpose of a business,
should be allowed as qualifying expenditure eligible for
industrial building allowances.

Deduction of Recurring Compliance Expenditure

In order to ensure compliance with statutory requirements
set out by specific legislation or by regulatory authorities,
companies necessarily incur expenses such as tax agent’s fees,
secretarial fees and annual listing fees.

The Income Tax (Deduction for Audit Expenditure) Rules 2006
provides that statutory audit fees incurred by companiss are
allowable expenses with effect from year of assessment 2006.
This raised doubts as to whether other recurring compliance
expenditure such as tax agent's fees, secretarial fees, etc will
continue to be deductible. The IRB, in a Technical Dialogue
on 15 March 2006, confirmed that only audit fees will be
deductible whereas secretarial fees and tax agents’ fees
(which have always been allowed as a deduction though not
specifically listed in the legislation) will no longer be
deductible from year of assessment 2006,

It is highlighted that the Companies Act 1965 requires a
company Lo appoint a company secretary. Notwithstanding
that tax agents are not required to be appointed by
companies under any law, the role of these parties (i.e.
company secretaries and tax agents) are essential to the
operation and administration of businesses. The expenses
incurred are recurring costs in operating a business as
secretarial matters and tax matters arise in the course of a
financial vear. In addition, the Institutes would like to
highlight that salaries paid to such professionals for example,
a qualified tax manager and company secretary who are
employed by the organisations (in house services instead of
services being outsourced) would be fully deducrible as
staff/salary costs. In reality, to achieve cost efficiency and o
minimise the internal operational cost, most organisarions
will outsouree such services.
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In Australia, it is provided for under Section 25-5 of the
Income Tax Assessment Act 1997, thar expenses relating to
managing your own tax affairs (such as preparing and
lodging tax returns, dealing with the Tax Office and making
an appeal) are deductible expenses.

Proposal

It is proposed that recurring compliance fees which are
revenue in nature such as tax agent’s fees, secretarial fees and
annual listing fees be legislated as specific deductions to
recognise business realities that such expenses are essential
in operating a business.

Deduction for Cost of Acquisition of Proprietary Rights

Pursuant to the Income Tax (Deduction for Cost of Acquisition
of Proprietary Rights) Rules 2002, among others, the cost of
acquisition of proprietary rights such as patents, industrial
designs and trademarks may be claimed over five years of
assessment by a manufacturing company which has incurred
the same or by the manufacturing company’s subsidiary if the
proprietary rights are transferred to the latter.

However, the Government has not introduced any incentive
o encourage the acquisition of intellectual property in the
non-manufacturing sectors, The criteria to allow only the
manufacturing sector this deduction is too restrictive as on
occasions, a holding company which is a non-manufacturing
concern may incur the cost of acquisition of proprietary rights.

Proposal

It is proposed that the incentive to allow only manufacturing
companies to claim the cost of acquiring proprietary rights
be extended to all companies to encourage these companies
to acquire new technologies to evolve into innovation-
driven, knowledge-based companies. The incentive should
also cover new business where the intellectual property was
created or acquired prior to the commencement of business.

Tax Treatment of Advance Payments/Prepayments

Currently, there is no specific provision in the Act on the
taxation of advance payments/prepayments received except
where it relates to interest and rental income. Therefore,
general provisions within the Act are relied upon for
guidance on the recognition and taxation of such income.

Section 24(1) of the Act has some relevance on the timing of
taxability of advance payments. This section provides that:-

“Where in the relevant period a debt owing to the relevant person

arises in respect of-

(a) any stock in wade sold (or parted with on requisition or
compulsory acquisition or in a similar manner) in or before
the relevant period in the course of carrying on a business;

(b) any services rendered at any time in the course of carrying on
a business; or

(c) the use or enjoyment of any property dealt with at any time in
the course of carrying on a business,
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the amount of the debt shall be treated as gross income of the
relevant person from the business for the velevant period.”

From the ordinary reading of this section, there must be
services rendered or actual use and enjoyment of the
facilities in order for the incidence of taxation to arise. This
accords with the common law principle embodied in Section
3 of the Act that income is taxable where it has accrued in
or derived from Malaysia — in other words, income is taxable
when it has been “earned”.

Prepayments or advance payments should nor be subject to
tax in the year of receipt. They should only be deemed
received or receivable in the year they accrue i.e. in the year
they fall due. The prepayments should ke taxed only when
the amount has been earned or derived, which is not at the
point of receipt, but rather, through the effluxion of time.
The prepayments do not constitute gross income in the year
of receipt as the amount has not been derived and no “debt”
under Section 24(1) of the Act arises at the point of receipt.

The taxation of prepayments in the vear of receipt would
result in a gross mismatch of income and expenses. In this
regard, the upfront fees would not match the expenditure
(e.g. repairs and maintenance) in future years. This is a most
inequitable rax position.

Proposal

It is proposed that the appropriate provision be introduced to tax
advance payments/prepayments as and when they fall due. This
converges with the accounting method of recognising such
income in the accounts. Prepayments should not be taxable
until they fall due each vear as the debr for the prepayments has
not arisen until the payments fall due each year.

Concession for Enterprise Development

Generally, a business will be deemed as having commenced
operation on the first day of the accounting year in which it
earns its first ringgit. Some of the outgoings and expenses
incurred by a new business before trade revenue is earned
(commonly referred to as pre-operational expenses) may not
be eligible for tax deduction. Examples of such outgoings and
expenses are cost of feasibility study, registration and
licensing fees, legal fees, office rental and salary of
employees. Consequently for every new business that is
established, it is necessary to determine, based on the facts in
each case, the date on which the business commences its
operation in order to determine whether or not any of the
outgoings or expenses incurred can qualify for tax deduction.
This may pose tax uncertainty to some businesses.

Proposal

To encourage entrepreneurship and provide businesses with
greater certainty regarding tax marters, it is proposed that all
outgoings and expenses incurred in respect of a business that
are not capital in nature, including those incurred prior ©
the day on which the business eams its first ringgit of
business receipt, will be deductible for income rax purposes.
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1. Entertainment Expenses

Following the 2004 budget announcement, Section 39(1 (1)
of the Act was amended as follows:

“a sum equal to fifty percent of any expenses incurred in the
provision of entertainment including any sums paid to an
employee of that person for the purpose of defraying expenses
meurred by that employee in the provision of entertainment.”

The Institutes welcome the amendment to the said legislarion.
However, the amendment has led to disputes due to different
views and interpretations on the said section despite the
guidance provided in the Public Ruling 3/2004: Entertainment
Expenses. Asaresult, a lot of issues/problems have arisen and the
public ruling is unable to address all the issues faced in reality.
There are a number of restrictions imposed before an
entertainment expense is allowed for deduction as provided in
the said public ruling. As defined under Paragraph 3.2 of the
ruling, “entertainment related wholly to sales” means the
entertainment which is directly related to sales provided ro
customers, dealers and distributors excluding suppliers. In
interpreting Paragraph 3.2 above and Paragraph 6.7 on the
provision of entertainment related wholly to sales arising from
the husiniess, the Institutes are of the view that entertainment of
clients, whether new or existing, should be wholly deductible
(instead of only 50% deduction is allowed for existing clients) so
long as the expense is incurred in the provision of entermainment
and is directly related to arrempting to generare sales.

The Institutes would like to highlight that entertainment of all
(both potential and existing) customers is part of a company’s
business activity o secure business and sales and segregation
berween entertainment of potential and existing clients would
prove commercially and administratively inmpractical.

In a recent Technical Dialogue, the IRB indicated that
entertainment expenses incurred on potential customers
would not qualify for a deduction under Section 33(1). This
is a statement/decision that is very surprising to the Institutes.

Proposal

1o ease the administrative work in preparing tax
computations and to promote simplicity in tax compliance
under the self assessment system, the Institutes propose that
any expenses incurred in the provision of entertainment
should be partially allowed as a deduction against the gross
‘mcome while entertainment expenses which fall under
Section 39(1)(1)(1) to (vii) of the Act should be allowed in
&l as a deduction ro arrive at the adjusted income.

nations to Approved Institutions

Wich effect from year of assessment 2001, Section 44(6) of
Act limits the eligibility for tax deduction in respect of
§ gift of money made by a company to approved
“Ssszutions to 5% of the company’s aggregare income in the
flevant year. The above restriction has an impact on the
amount of donations that the privare sector may wish
ke for charitable purposes.
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Proposal

It is suggested that the 5% restriction should be removed as it
is contrary to the Governments intention to build a caring
society. If the IRB is concerned that a particular approved
institution may have abused the provision of Section 44(6),
the IRB should review the exempt status of that institution. In
addition, the condition that an organisation approved under
Section 44(6) as a charitable organisation is required to spend
yearly at least 50% (70% prior to year of assessment 2005) of
the income received in the preceding year for carrying out the
objects of the organisation should address the IRBs concern
on the disbursement of the income and donations received by
a charitable organisation. Hence, there should be no
limitation on donations that a company may wish to make to
approved charitable institutionsforganisations in line with the
Government’s efforts to promote a caring society.

On the other hand, in order to recognise the importance of
sports in promoting a healthy lifestyle for all, it is proposed
that the advancement of sports be recognised as a charirable
purpose and qualify for tax deduction in the hands of
taxpayers. This could be limited to sports that require physical
skill and exertion which advances the health of individuals.

13. Presumptive Tax

Small businesses such as hawkers, small contractors and
petty traders often do not maintain complete books of
accounts and hence, incur high cost in rax compliance.

In some countries, presumptive taxation is implemented for
small businesses to facilitate tax compliance. Presumptive
raxation is an estimated income method of assessment where
tax is based on some measure of economi¢ activity rather
than on the taxable income itself. For example, tax may be
assessed on the basis of the business inventory of its output,
of some input in the production process or of turnover over
a period of time.

Proposal

The Institutes propose that presumptive taxation be
introduced for small businesses. Appropriate parameters are
needed to be looked into to prevent loss of revenue to the
Government and ease the tax compliance burden for the
small businesses as well. Profits from small businesses can be
deemed as being a prescribed percentage of the total
turnover in the previous year. Different percentages may be
prescribed for different types of business, based on the
statistics compiled by the IRB on the respective performance
and profitability of businesses.

14. Confirmation of Tax Exempt Account

Section 21(3) of the Promotion of Investments Act, 1986
(PLA) requires the exempt income of a pioneer company to
be confirmed by the IRB before the company can distribute
tax exempt dividends to its shareholders. This leads ro the
pioneer companies not being able to declare tax exempt
dividends if their tax computations have not been reviewed

by the IRB. This has caused undue hardship to the
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15.

16.

companies concerned, which need to distribute dividends on

a regular basis to shareholders.

Although the Act has been amended to put into force the
self assessment system, there is no corresponding
amendment to the PIA on the procedures for payment of tax
exempt dividends.

Proposal

It is proposed that a suitable amendment be made to the PIA
to dispense with the above requirement for confirmarion
from the IRB in line with the self-assessment system.

Basis Period for Non-Corporate Bodies

Pursuant to Section 36 of the Trade Unions Act, 1959, the
secretary of the trade union shall submit the audited financial
statement of a registered trade union in respect of the period
of twelve months ending on 31st March in each year before
Ist October in every vear. However, as stated in Section 21 of
the Act, the basis year for a year of assessment in relation to
a source of a person other than a company, trust body or co-
operative society shall constitute the basis period for that year
of assessment with effect from year of assessment 2004 i.e. the
calendar year shall form the basis period.

In view of the different requirement of the Acts as stared above,
practical problems arise in complying with the requirements of
filing the tax return form. As required by the Trade Unions Ac,
1959, the audired accounts for a trade union have to be closed
on 31 March, but the Return Form T for a vear of assessment is
for the calendar year from 1 January to 31 December. In most of
the cases, the audited accounts for say, 31 March 2006 would
only be available in August or September 2006. In practice, it
is difficult to estimate and apportion the income for the period
from 1 April 2006 to 31 December 2006. This would creare

additional compliance issues.

Proposal

[t is proposed thar a trade union and any other non-corporate
body (including a trade association, trust body, co-operative
society, etc) be allowed to prepare their tax computations
based on their financial year being taken to be the basis
period for a year of assessment rather than on a calendar year
basis. This will assist these taxpayers to comply fully with the
filing requirements under the self assessment system.

Tax on Interest Income Earned by Associations

Many associations (including trade associations) raise
scholarship and medical funds to provide assistance to its members.
These are positive signs of contribution to assist individuals o
enhance the quality of life. These funds are usually kept in fixed
deposits at local banks and the interest income derived will be
subject t tax at the relevant rax rates applicable to the associarion.

Proposal

To encourage these associations to continue to play a pro-
active role, it is proposed that the scope of Section 109C of
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the Act be extended to include associations Le. interest
income earned would be subject to a 5% final tax instead of
subjecting the interest income to tax at the relevant rates
applicable to such associations.

Bilingual Income Tax Returns

With Malaysia opening its doors to foreign manpower, we
have seen an increasing influx of expatriates seeking career
opportunities in Malaysia. Some of these expatriates may
eventually qualify as Malaysian rax residents due to their
presence in Malaysia and therefore, will be required under
the legislation to discharge their rax responsibilities. With
the recent implementation of the self-assessment system for
individuals, these resident expatriates need to understand
their obligations in order for them to fully discharge their
responsibilides.

Proposal

It is proposed that the prescribed income tax return forms be
available in both Bahasa Malaysia and English for
submission purposes. This will be seen as a genuine gesture
of the Government to assist foreign expatriates and further
assist in projecting Malaysia as a destination that welcomes
expatriates.

Definition of a Real Property Company

The definition of a real property company (RPC) is set out
in Paragraph 34A, Schedule 2 of the Real Property Gairs
Tax Act 1976 to mean a controlled company which:-

i) asat 21 October 1988, owns real property and/or shares
in a RPC, the defined value of which is at least 75% of
the value of its total tangible assers; or

if) after 21 October 1988, acquires real property andfor
shares in a RPC, the defined value of which is at least
75% of the value of its total tangible assets.

In the absence of a chargeable asset, REGT cannot be
imposed. Land held by a property development company
would be considered as stock-in-trade for income tax
purposes and thus should not be considered as being a
property asset for the purposes of RPGT. Therefore, since the
character of the asset was not real property, a property
development company should not fall within the definition
of a RPC. The issue in question is that the objective at the
time of acquisition of the property should be looked at before
one tries to impose the status of a RPC on a company.

Proposal

It is proposed that paragraph 34A be amended to exclude
companies from being considered a RPC when the land held
are trading stock.

RPGT Returns - Conditional Contracts

Pursuant to Section 13 of the RPGT Act, 1976, every
chargeable person who disposes of a chargeable asset and
every person who acquires the asset so disposed of shall make
a return to the Director General of the IRB within one
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In practice, the disposer is required to submit CKHT 1
return and the acquirer is required to submit CKHT 2 return
to the tax authorities within one month from the date of
disposal of the chargeable asset. Under normal
circumstances, disposal of real property is deemed to have
taken place on the date of a written agreement. However,
conditional contracts, (for example, where approval from
specific authorities is required, etc) would defer the date of
disposal to a later date. In some cases of conditional
contracts, problems arise where the disposer and rhe acquirer
had submitted a return to the Director General within one
month from the date of the contract and the assessment had
been raised based on the return submitted, but the contract
was aborted subsequently due to non-fulfillment of all the
conditions as stated in the contract. Under such
circumstances, the disposer may face difficulties in
recovering the tax he/she had paid to the IRB. At present, a
taxpayer-can apply for an extension of time from the IRB to
file the return but such an extension may need to be further
extended depending on the circumstances.

Proposal

In view of the above, the Institutes propose that Section 13
of the RPGT Act, 1976 be amended to allow the filing of
RPGT returns (CKHT 1 and CKHT 2) upon the fulfilment
of all conditions as stated in the contract. This will cut down
taxpayers’ compliance costs as well as the administrative

costs of the IRB.

STIMULATING THE BUSINESS ENVIRONMENT

Group Relief

Section 44A was introduced vis the Finance Act 2005 (2006
Budget) to provide for group relief for tax losses whereby a
surrendering company may surrender not more than 30% of
its adjusted loss in the basis period for a year of assessment to
one or more related companies resident and incorporated in
Malaysia in the basis period for that year of assessment. The
conditions to qualify for group relief are also extremely
stringent and this makes it difficult for claimant companies to
benefit from the group relief. Among the conditions imposed
is that the shareholding of the claimant and surrendering
companies in the group, whether direct or indirect, must nor
be less than 70%. This condition hinders a lot of companies
from enjoying the group relief as the indirect shareholding
interest could result in an interest below the 70% level.

As a consequence, Schedule 4C which allows a surrendering
company to surtender its adjusted loss, in full or in part, in
the basis period for a year of assessment in respect of an
approved food production project to one or more relared
companies resident in Malaysia in the basis period for that
year of assessment, is deleted with effect from vear of
assessment 2006.
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Apart from food production companies, other companies
engaged in  forest plantations, biotechnology,
nanotechnology, optics and photonics were also allowed to
surrender 100% of their losses to the claimant companies.

As a resulr of the introduction of group relief for 50% of tax
losses for companies in all sectors, the previous 100% relief
available to companies engaged in food production, forest
plantations, biotechnology, nanotechnology, optics and
photonics is now no longer available to new companies
engaged in such sectors.

Proposal
The following measures are proposed:-

(a) group relief be given to companies that fall under the
definition of related companies as provided under the
Companies Act, 1965 and the restriction of a 70%
shareholding be removed. In addition, it is proposed that the
losses to be allowed should be restricted only by the defined
aggregate income (not limited to 50%) and any penalty
should only be imposed if there is proven culpability.

(b) the 100% relief previously given to companies engaged in
approved  agricultural  projects, biotechnology,
nanotechnology, optics and photonics should be reinstared
whilst the 50% relief applies to other companies.

. Unutilised Tax Losses and Unabsorbed Capital

Allowances (Section 44 and Paragraph 75A of Schedule
3 of the Act)

Following the 2006 Budget propasal, it has been legislated that
unutilised business losses and unabsorbed capital allowances
shall not be carried forward to future years of assessment for
deduction if the shareholders of that company on the last day
of the basis period for that year of assessment were not
substantially the same as the sharcholder of the company on
the first day of the basis period for the year of assessment.

It is further defined that the shareholders are substantially the
same if on both those dates (a) more than 50% of the paid up
capital in respect of the ordinary shares of the company is held
by or on behalf of the same persons and (h) more than 50% of
the nominal value of the allotted shares in respect of the
ordinary shares in the company is held by or on behalf of the
SAMe persons.

With this, companies with tax losses and unabsorhed capital
allowances would lose its value to potential purchasers. It
would deter internal restructuring of a group of companies to
achieve greater efficiency and hinder a genuine turn-around
exercise to rescue a loss-making company. Eventually, this will
not only bring negative impact to our economy but may also
discourage foreign investors to invest in our country.
Furthermore, minority shareholders will lose out on the value
of the investment for something that they cannot control.

In view of the above, the Institutes are of the apinion that
this provision should nor apply to situations of inrernal
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group restructuring where the ultimate ownership of the
shares after the transfer remains unchanged. As provided
under Section 44(5D) of the Act, the Minister may, under
special circumstances, exempt that company from the
continuity of ownership test.

Proposal

To avoid any delay in the group restructuring exercise and
other practical difficulties as well as administrative burden in
dealing with various applications for the above exemption,
the Institutes propose that so long as the loss-making
company remains within the group before and afrer the
group restructuring exercise, the carry forward of losses and
capital allowances should not be affecred.

The Institutes are of the view thar the said provision should
only be applied to those exercises which seek to obtain a tax
advantage by acquiring a loss-making company without
valid commercial justification. However, it should not deter
a genuine turn-around exercise to rescue a loss-making
company. In cases of genuine acquisitions of ongoing
businesses (with employees, assets, liabilities, etc) by a loss
making company with the intention of turning around the
business, it would be unfair that unabsorbed losses and
capital allowances are disallowed following changes thart are
essential to the future well-being of the company.

3. Flow-through of Dividends from Labuan Offshore
Companies to Domestic Companies

* Dividend Franking Mechanism

The Income Tax (Exemption) (No. 16) Order 1991 (1991
Order) provides that a Malaysian resident company will
be exempt from tax in respect of dividends received from
an offshore company, provided that this is paid out of
income derived from an offshore business activity or
from income exempt from tax under the Labuan
Offshore Activity Tax Act, 1990. However, this Order
does not specify that the dividend income received by
the Malaysian company will be credited to an exempt
account, to enable the flow-through of these dividends
to the shareholder(s) of the Malaysian company.

The Income Tax (Exemption) (No. 10) Order 2000 (2000
Order) provides that shareholders of a domestic company
will be exempted from tax on dividends received from that
company, which are paid out of dividends received from an
offshore company. The dividend flow is illustrated below:

Third Level Shareholder
Dividend flow

Second Level Shareholder
Dividend flow

- exempt under the 2000 Order

First Level Shareholder
Dividend flow
- exempt under the 1991 Order

Labtan Offshore
Company
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Dividends received by the domestic company are exempt
from tax under the 1991 Order whilst dividends received
by the second level shareholder are exempt from tax
under the 2000 Order.

Whilst the 1991 and 2000 Orders exempt the domestic
company and its shareholders from tax in respect of
dividend income received from an offshore company;
there are no specific provisions which negate the need
for the domestic company to "frank" the dividends on
paying these dividends to its shareholders. In the absence
of specific statutory provisions to create an exempt
account, technically, the domesric company would need
to have a Sectien 108 account to frank out the dividend
payments to its shareholders.

The Technical Department of the IRB had confirmed that
the domestic company needs to have sufficient Section
108 credits (which it will not have, in respect of Labuan
dividends received) when it wishes to on-pay the Labuan
dividends to its sharcholders, or otherwise suffer tax at
28% on such dividend payment. The second level
shareholder are only able to receive dividends net of tax
(at 28%) and is required to apply for refund of the 28% tax
withheld on the dividends paid by the domestic company.

Dividend ‘Trap”

In a structure using Labuan as a holding company, tax-
free dividends from overseas are "trapped" at the second
level shareholder i.e. the third level shareholder will be
taxable. In contrast, structures using a foreign holding
company enjoy one additional tier of exemption of
income from its foreign investments i.e. the 3rd level
shareholder will be able to receive tax exempt dividends
from overseas investments,

This creates a disadvantage for Malaysian/domestic
companies which already had or are planning to
invest overseas through Labuan. Effectively, the
disadvantage may well discourage the use of Labusa

by Malaysian companies, which is inconsistent with
LOFSA's objective of promoting the use and!
development of Labuan as an International Offsho
Financial Centre.

Proposal
It is proposed that in order to allow the dividends to flow
from the domestic company to its shareholders withors
the need for Section 108 credits, the 1991 Order shouls
be amended to include the following provision:

"Paragraphs 5 and 6 of Schedule 7A, ITA shall app
‘mutatis mutandis” to the amount of income derived
received by a resident company exempted under paragrapik
2(b) of this Order”.

The inclusion of the above would make it clear thar che
domestic company is entitled to flow divide
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received from the offshore company to its shareholders
without the need for dividend franking credits. It also
allows the dividends received from a Labuan offshore
company by the third level shareholder to be exempt
from tax.

L. Real Estate Investment Trusts (REIT)

Mismatch of Income

Section 61 A of the Act provides thar the rotal income of
a unit trust (i.e. a unit trust approved by the Securities
Commission as Real Estate Investment Trust or Property
Trust Fund) for a year of assessment which is equivalent
to the amount of income distributed to the unitholders
in the basis period for that year of assessment which is
ascertained by reference to the unitholders’ share of
income shall be exempt from tax.

It is to be noted that "income distributed” is a cash flow
coneept whilst "total income" is a tax conceprand there
is a mismatch between the two concepts. It is not
possible to determine the income that can be distribured
without knowing the amount of tax. Likewise, it is not
possible to determine the amount of tax without
knowing the income distriburable, as shown in the
following example:

The above shows that the rax amount (X) is dependent
on amount of income distributed (Y) to arrive at the
chargeable income (Z), whilst Y is dependent on X.

Income Statement Tax Computation

Rent

Withholding Tax Rate

Unitholders may receive distributions from the REIT out
of income which is exempt from tax under Section 61A.
The unitholders will be taxed on the gross dividend
income received. Where the unitholder is a non-
resident, the dividend payment will suffer withholding
tax at 28% under Secrion 6(1) of the Act. The rax rates
applicable to the unirholders on dividends received from
the REIT are as follows:
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Individual resident unit holders - 0% to 28%
Individual non-resident unit holders - 28%
Corporate resident unit holders - 28%

(other than a company with paid-up capital

in respect of ordinary shares of not more

than RM2.5m at the beginning of the basis

period for a year of assessment)

Corporate non-resident unit holders - 28%

In Singapore, both resident and non-resident individual
unitholders are exempt from tax on dividends received.
Dividends received by non-resident institutional
investors are subject to withholding tax of 10% instead
of the corporate rate of 20%.

Proposal
To promote the REIT industry and o atmracr foreign
investors, the following measures are proposed -

(a) resident and non-resident individual unitholders be
exempt from tax on dividends received from the
REIT for a specific period of rime.

(b) non-resident institutional investors be subject to a
reduced withholding tax of 10% instead of 28%. The
withholding tax rate should be at par with the other
payments subject to withholding tax such as interest
and rovalties,

(c) regulators need to work together to expedite the
process in relation to the setting up of and the
operation of REITs. The SC has indicated that the
approval process should take 2 months provided all
documentation is in order. However, this does nat
take into account the State Authority approval thar
may be required. Under the Narional Land Code, it
appears that State Authority approval is required
where land is transferred to a trust and any one of the
beneficiaries is a non-citizen or a foreign company.
State approval can certainly take a long time.

(d) more foreign equity should be allowed for the

management company (currently limited to 49%) so as
to encourage more expatriates/fund managers to work in
Malaysia, as Malaysian expertise in this area is limited.
This will allow REITs to develop quickly and provide

good alternative investment sources to investors.

5. Healthcare Sector
To encourage the growth of this sector, more incentives are
needed.

Proposal
To upgrade the health services and quality of these services,
the following measures are proposed-

(a) Double deduction on expenses incurred for improving
skills and expertise of the medical profession (overseas
and local training etc);

(b) Double deducrion on expenses incurred by hospitals to
obtain accreditation status  such as  hospital
accreditation, laborarory accreditation, etc. and other
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clinical accreditation status to ensure that high standards
of care delivery that is comparable with international
organizations;

(c) Double deduction for expenses incurred for the
promotion of wellness programmes as this will assist the
Government in promoting a healthy society and quality
of life. These may include promotional expenses for
example, marketing expense, discount given, health
campaign ,tc. Wellness program include Annual Medical
Check Up, Executive Screening Program, Health
Screening, Patient & Public Education
Seminar/Conference, Health Talk etc.

To encourage the public to undergo regular health
screening program, an additional personal allowance is
proposed for the expenses that they incur.

(d) Tax incentives for the usage of specialized equipment
used for clinical diagnostic purposes and hence creare a
competitive edge for the health tourism business in
Malaysia for example, accelerated capital allowances
could be granted for such equipment;

() Reinvestment allowance is proposed for high end and
niche services e.g. bone marrow studies and transplant,
liver transplantation services, etc.

Education and Training Sector
--Double Deduction for Approved Training

It is noted that a company will be given double deduction on
training if it is conducted by approved waining institurions.
However, only a small number of training institutions have
been granted such status and the courses offered are limited
in scope. Manufacturing companies with less than 30
employees which undertake in-house training or send their
employees for training in an institution other than the
approved training institutions will have to apply for approval
before the training expenses are given double deduction.
Furthermore, only training courses for certain manufacturing
skills are identified for the incentive.

The Government has been giving greater emphasis to
human resource development in the manufacturing sector.
In line with the Government's strategy to develop the
services industries into a key economic sector, mare
incentives should be provided to encourage the services
industries to invest in their human capital. The services
sector accounted for 57% of the country’s GDP in 2004.

Proposal

The Institutes suggest that the double deduction incentive
be extended to training programmes undertaken by firms
involved in professional services such as accountancy,
engineering, architecture and law. Accounting firms have
been actively involved in the training of new graduates to
become qualified professional accountants as well as in
continuing professional development of their qualified staff.

It is also proposed that the double deduction incentive be
extended in respect of expenses incurred in approved
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training to a wider range of training courses and a larger
number of training organisations including:

® Education and training programmes conducted by
professional bodies such as the MICPA and the MIT
which lead to the attainment of a professional
qualification.

¢ Continuing professional development programmes
organised by professional bodies such as MIA, MIT,
MAICSA, MICPA and other scheduled bodies under
the Accountants Act, 1967.

7. Research and Development Sector

* Research & Development Company

Currently, a research and development (R & D)
company carrying out research and development projects
for its related companies enjoy Investment Tax
Allowance (ITA) of 100% of qualifying capital
expenditure incurred within a period of 10 vears. The
allowance is abated against 70% of the statutory income
for each year of assessment.

Under Section 34B (2) of the Act, where the R & D
company has been granted and is claiming ITA under
the PIA its related companies are not allowed to claim
double deduction for the qualifying revenue expenditure
they incurred on the use of its R&D services. The related
companies may only claim double deduction for the
qualifying revenue expenditure if the R & D company
opts not to claim ITA.

Proposal

It is proposed that the TTA be allowed against 100% of
statutary income of the R & D company to promote R&D
and encourage the utilisation of a research company's
services to improve the quality of products and services.

* [n-House R & D Activities

Currently, a company carrying out in-house R & D
activities is given an [ITA of 50% on qualifying capital
expenditure for a period of 10 years. The allowance is
abated against 70% of the statutory income for each vear
of assessment.

Proposal

It is proposed that the ITA be increased to 100% and to
be allowed against 100% of statutory income of the
company. Whether a particular research and
development is carried out in-house or by external
research institutes, the objective remains the same.
Therefore, the incentive given wunder both
circumstances should be equal. There are alse
compelling reasons for companies to conduct tesearch
in-house, for example the confidenriality of trade secrets
or patented technology processes. The above proposal
will further encourage companies to conduct in-house R
& D activities.



= larger . Property Sector
* Tax Relief for Interest on Housing Loans
_e%\d?% Tax relief for three years of assessment until year of
il assessment 2005 is granted on interest payments to new
buyers of completed houses and first-time owners of
houses costing between RM100,000 to RM180,000. This
enTiics, provision applied to houses purchased from 1 June 2003
MIT, to 31 May 2004.
= under
Proposal
To further stimulate the property sector and ownership of
houses, the above relief should be continued with the
maximum cost of RM180,000 removed but with a
maximum relief capped at a certain threshold. This will
& D) assist, in some way, the average income earners to own
i projects houses and also assist in stimulating the property sector.
Bt Tax
capital 2. Franchising
<. The
B core The development of SMEs has been identified as an
important component of future economic growth. One of
the methods of developing entrepreneurship is to encourage
=2 & D franchising. However, apart from the availability of soft
b oder loans for SMEs, there is no other tax benefit or tax break for
B i franchisees to lower their overall cost of investment.
menditure
e Besides capital investment in fixed assets, a franchise also
. the requires an upfront payment of franchise fees as well as
By training fees. In addition, there are royalty fees on sales and
also rental and security deposits. The total initial investment
for a franchisee is quite substantial.
& 100% of Proposal
P = R&D In order to promote franchising activities and reduce the cost
s of investm.ent to the franchisee, it is proposed th_at for the
T purposes of ascertaining the adjusted income of a franchisee,
the lump sum payment of the franchise fee by the franchisee
be tax deductible over a 5 vear period (i.e. an amounr equal
o one-fifth of the total initial cost of investment by the
2 & D f[anchisee for that year of assessment and for each of the four
R il following years of assessment be tax deducrible), in line with
B e is the deduction for cost of acquisiion of proprietary rights
- which is available to the manufacturing sector.
Reinvestment Allowance (RA)
Over the years, the Government has offered a wide range of
% and to incentives to the manufacturing sector, with greater
== of the emphasis on specific industries such as the high technology
pech  and mdustry and food production industry. Specific incentives
w external a= also offered to promote activities or products and to
ihe same. companies located in promoted areas to trigeer growth in
il=r  both slhese acrivities/areas.
are  also
oz research 7o encourage expansion of production capacity,
mide secrets mmedernisation and diversification in the manufacturing
= proposal i=tor, the RA incentive has been constantly improved o
{=-house R te that it remains attractive to investors. The 2002

doer extended the RA period from 5 years to 15 years
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whilst the 2003 Budget allowed a company enjoving pionser
status, which intends to undertake reinvestment before the
expiry of its pioneer status to claim RA on condition thar
the pioneer status is surtendered for cancellation.

Currently, RA is granted to manufacturing companies and
producers of promoted food products on capital expenditure
incurred on a factory, plant or machinery used in Malaysia
for the purposes of any qualifying project, i.e. a project
undertaken by the company for the expansion,
modernisation, automation or diversification of its existing
business. Such expenditure does not include capital
expenditure incurred on plant or machinery which is
provided wholly or partly for the use of a director or an
individual who is a member of the management,
administrative or clerical staff.

In a recent Technical Dialogue, the IRB indicated thart if 2
company invests a huge sum of money in capital expenditure
to expand its production capacity of the factory, the actual
production output should also increase accordingly. If the
actual output does not increase, the company would have to
prove that it is not merely replacing old assets bur the
situation is caused by unforeseeable market conditions.

In this regard, the Institutes would like to propose the
following issues for the Government’s consideration:

(a) To avoid any ambiguiry in the Act, clear definitions and
interpretation should be established. For example,
capital expenditure incurred on a factory, plant and
machinery used for the purpose of a qualifying project is
not defined in Schedule 7A (Reinvestment Allowance)
to the Act. This has given rise to ambiguity as to what
constitutes capital expenditure for a qualifying project.
Hence, the definition in Schedule 3 (Capital
Allowances and Charges) for capital expenditure
incurred for the provision of machinery or plant used for
the purposes of a business should be adopted in the
context of interpreting provisions relating to RA.

(b) There is also ambiguity about the interpretation adopted
by the IRB in disallowing a company to claim RA
incurred on an expansion project say in October 2005
after the incentive [Pioneer Status (PS) or Investment
Tax Allowance (ITA)] had expired on say 30 June 2005.
A pioneer company is excluded from claiming RA for the
period in which the company has been granted a pioneer
certificate in respect of any promoted activity/product. As
the word ‘period’ is not defined under the Act, it would
be reasonable to interprete it as being the tax relief
period. As such, capital expenditure incurred for purposes
of a qualifying project (as defined in Paragraph 8,
Schedule 7A) after the expiry of the tax relief period
(during the basis period) should be eligible for RA.

(c) The claim for RA and PS ar ITA should be based on
products rather than on the company as a whole. For
example, a company which enjoys PS in relation
product A should be allowed to claim RA in relation
product B where the RA criteria are met. Further, steps
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should be taken to widen the scope of RA for the
agriculture sector.

(d) Certain business operations are situated in remote areas
such as plantations in Sabah, where accommodation
needs to be provided to employees as there is no public
transportation available for going to work. The
construction of housing units for employees is part and
parcel of an expansion programme. In addition,
buildings used for providing accommodation to
management staff do not qualify for capital allowance.
This is a disadvantage to the company as there is no
other avenue for claiming this business related cost. To
encourage reinvestment, the Government should
extend the qualifying expenditure to include
accommodation provided ro staff as the expenditure is
part and parcel of an expansion or diversification
programme.

(e) To stay competitive, a business must undertake, on an
on-going basis, investment in new plant, machinery and
technology that enhance automation of its production
process and increase productivity. Such capital
expenditure should continue to qualify for RA. The
time limit for the RA incentive should be removed so as
to  encourage companies to undertake regular
investment in modernisation and automation activities
to increase productivity and hence competitiveness.

Investment Tax Allowance

In accordance with Section 29 of the PIA, a company
which has been granted ITA for an activity or product shall
be given such allowance in respect of capital expenditure
incurred within five years from the date from which the
approval of the ITA is to take effect.

In the case where ITA is granted for a huge project which
is developed in phases, the total qualifying expendirture
may not be incurred within five years from the effective
date of the ITA. Consequently, the company is unable to
enjoy the full benefit of the ITA.

Proposal

In view of the above, it is proposed that different
commencement dates for the ITA should be allowed for
each phase of the project so as to enable the company to
enjoy the full benefit of the incentive. This will also
encourage the company to continue with the investment
until the completion of the whole project.

E-Commerce

Currently, thetre are no specific provisions in the Act that
deals with e-commerce. With rapid globalisation in the
business world, the use of e-commerce is inevitable.
Taxpayers need to understand the tax trearment resulring
from e-commerce transactions — the basis of taxation,
double tax implications as well as the withholding rax
implications on payments for intemnert services, electronic
transactions, software payments, etc.
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The IRAS has issued a circular dated 28 February 2003 to
provide clarification on payments for digitised goods and
the use of or right to use information. Included in the
exemption from taxation are payments for digitised goods
(eg. music videos, loges) and the use of information (eg.
Information obtained from Bloomberg, Forrester and
Lexis-Nexis). A circular was also issued by the IRAS on 23
February 2001 to assist taxpayers to understand the tax
treatment for e-commerce transactions.

Prior to that, the IRAS issued a circular on 29 December
2000 (reissued on 23 February 2001) to exempt withholding
tax on four categories of software payments, namely, shrink-
wrap software, downloadable software for end-users, site
licence and software bundled with computer hardware.

Proposal

In view of the uncertainty surrounding the tax treatment of
various activities relating to e-commerce, it is proposed
that specific provisions/guidelines be introduced ro provide
clarity. This would provide taxpayers with more certainty
and assist the Government to achieve its objective to
promote electronic commerce and the use of information
communication technology in business operations.

Investment Holding Company

Following the 2006 Budget, a new Section 60FA has been
inserted and Section 60F of the Act, has been amended.
Under Section 60E an investrment holding company
(IHC) is defined as a company whose activities consist
mainly in the holding of investments and not less than
85% of its gross income (whether exempt or not) is derived
therefrom. Section 60F(1A) of the Act further provides
that income of an [HC which is from the holding of
investments shall not be treated as income from a source
consisting of a business; and income other than income
from the holding of investment shall he treated as gains or
profits under paragraph 4(f) of the Act.

As provided under Secrion 60FA(2), for an IHC which is a
company resident and listed on the Bursa Malaysia in the
basis period for that year of assessment, income of that [HC
from the holding of investmenss in thart basis period shall be
treated as gross income of that IHC from a source or sources
consisting of a business for that year of assessment. However,
unabsorbed tax losses and unurilised capital allowances are
not allowed to be carried forward to the furure years.

Based on the new definition as stated abave, rental income
received will be treated as investment income if a company
solely owns and manages its buildings or complexes even
though it provides ancillary or support services/facilities
such as security guard service, escalators and lifts, cleaning
or housekeeping, etc which acrually means that the
company is carrying on a business. Under the new
provision in the Act, the said company would not be able _
to carry forward its tax losses and unurilised capital
allowances. Non-listed companies that are presently (YA



7003 o 2005 and before) treating the rental income as a business
ods and source under the Public Ruling 1/2004 would not be
2 in the allowed to carry forward the unabsorbed tax losses and
=1 goods unutilised capital allowance.
Esion (eg.
ster and The Institutes are of the view thar listed and non-listed
23 on 23 IHCs should not be discriminated and treated
g the tax differently. The above inconsistency in tax treatment is
not fair to raxpayers and creates rax compliance and
administrative issues. In addition, the above restriction
' December on the carry-forward of unabsorbed tax losses and
b holding unutilised capital allowances for [HCs listed on the
. shrink- Bursa Malaysia may hinder foreign investors from
, site investing in our share marker.
[
Pursuant to Section 60F permitted expenses refer to
expenses incurred by an investment holding company in
—=ment of respect of secretarial, audit and accounting fees, telephone
i proposed charges, printing and stationery costs and postage.
o provide
certainty Proposal
Ve 1o In this regard, the Institutes propose the following:-
—rmation (a) the tax treatment for an IHC should be based on the
fundamental fact of determining whether the source of
income is a business or non-business source. If a company
! owns and manages buildings and provides ancillary or
B & been support services/facilities, it should be treated as a
. business source and the tax losses and unutilised capiral
=mended. i
allowance should be allowed tw be carmried forward.
company iy - .
B consic Section 60F should only be applied to companies which
B o denve passive income from its investments.

Bl = derived (b) Section 60F should be amended to include tax fees
I vides and also bank charges as part of the permitted
- ing of expenses as these expenses are necessarily incurred in
e scutce the business of holding investments.

e income

B oains or 4. Companies Limited by Guarantee

Companies formed under Section 24 of the Companies Act
1965 are limited by guarantee and their main objects are the
promotion of commerce; industry, art, science, religion or
other objects useful ro the community. Such companies are
non-profit making and derive their income from members’
subscriptions, interest, dividends, renral (of excess space),
etc. These companies are required to apply their income in
advancing the interests of a trade or profession and their
members and are prohibited from making any payment of
dividends to their members. Currently, the income of such
companies is subject to tax at the flat rare of 28%, similar ro
thar for companies with share capital.
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Many of these companies play similar roles as that of trade
==sociations. The latter organisations have been granted
==emption from tax in respect of subscription fees received
determined by a prescribed formula. With effect from year
af assessment 2005, the statutory income from members’
sioscription fees that is exempted is calculated according
i the attributable method by taking into consideration
siemual expendirure incurred.

15.
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17.
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Proposal

The tax treatment for trade associations is proposed to be
extended to companies limited by guarantee which are
membership based. Therefore, the incame should be taxed
at scale rates rather than at the flat rate of 28%. This will
enable such companies to accumulate more funds to play a
more active role in promoting their objects.

Foreign Associations

Currently, foreign associations registered in Malaysia are
subject to tax on their profits derived from Malaysia. Some
of these associations are not profit-motivated and are
essentially set up to maintain international affiliation.
Generally, these associations can register as companies
limited by guarantees. However, this
administratively cumbersome.

can  be

Proposal

The Government should consider providing favourable
treatment for foreign organisations which may decide to ser up
their office or secretariat in Malaysia. The necessary law should be
amended/improved so as to allow easier registration of
associations with large number of members who are based
overseas. This can encourage more activities such as conferences,
etc being held in Malaysia. Conferences could then assist in
providing economic benefits to the country via tourism, etc.

Local Leave Passages

As stated in the Public Ruling No. 1/2003: Tax Treatment

of Leave Passage, leave passage cost means cost of fares.

Proposal

To better reflect the current packaging of tours by tour
agencies i.e. a packaged tour which includes air fares,
accommodation and meals, the Institutes propose that the
definition of leave passages should not be confined to cost
of fares. Leave passages should include the costs incurred
on packaged tours for the benefit of employees. The
Institutes propose thar the cost of three local packaged
tours given as benefits to employees be allowed as a
deductible expense to the employer and be exempred in
the hands of employees. In order to further boost domestic
tourism, the Institutes propose that the costs incurred on
employees for local leave passages be tax deductible for
employers. This benefit is an essential component in the
quest to enhance the productivity of staff.

Bilateral Credit

Presently, bilateral credit is only allowed to a person in
respect of any foreign income which has suffered foreign rax.

In the case of a Malaysian resident company which
provides technical services in a foreign country but has no
permanent establishment in that country, the income may
be deemed to be derived from Malaysia by virtue of Section
12(1) of the Act and subject to corporate tax in Malaysia.
This income may also be subject to withholding rax in the
foreign country.
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18.

19.

Based on Schedule 7, the income from the technical services
provided in the foreign country would not be eligible for tax
relief under Section 132. Assuming the Technical Services
Article is provided in the double tax agreement (DTA)
between the two countries, the right to tax the income
would be given to the country of source. However, the
country of residence (Malaysia) also taxes that income based
on the provisions of its domestic law but no relief is allowed
for the foreign tax suffered resulting in double rtaxation
which is contrary to the objectives of negotiating a DTA.

Proposal

It is proposed that the Schedule 7 of the Act be amended
to allow a double tax relief for any income which has
suffered tax abroad and which is also taxed in Malaysia.

Tax Residence Status of Individuals

One of the conditions for an individual to qualify for
residence status for purposes of income tax is that the
individual is required to be in Malaysia for at least 182 days
in a basis year. The length of stay in Malaysia used to be
ascertained by the [RB by reference to the immigration
stamp on the passport. However, expatriates working in
Malaysia and whose nature of work requires them to ravel
frequently are now issued with an “Expar Identification
Card”. This allows the expatriate to travel in and out of
Malaysia without having to clear immigration.
Consequently, the expatriate’s passport will no longer be
required to be stamped by the Immigration Officer. Whilst
this is a practical measure undertaken by the Immigration
Authorities to alleviate administrative burden, it creates an
issue for determining residence status for purposes of
income tax. The passport is relied upon by the IRB to
ascertain the individual’s presence in Malaysia in any
particular year for purposes of establishing residence status:
As the passport no longer captures all movements in and
out of Malaysia, it is inadequate for purposes of verifying
the number of days a person is present in Malaysia.

Proposal

In view of the above, the following are proposed:-

(a) any individual deriving income from Malaysia is to be
deemed as a resident for purposes of income tax unless
he is able to demonstrate otherwise.

(b) all Malaysian individuals and permanent residents
enjoy the current resident income tax rates with a
deduction for personal reliefs and rebates.

(c) the tax rates, personal reliefs and rebates be extended
to foreigners, who have valid permits to work in
Malaysia and where the period of the contract of
employment or engagement is 6 months or more.

Islamic Wealth Management

In order to tap Islamic funds and to arrract investors
from the middle-eastern countries, there is a need to
further enhance the rax treatment of Islamic
instruments. More guidance is needed on the treatment
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of such investments. In fact, in order to attract such
investors, a package may need to be made available,
which could involve the tax treatment of companies and
the treatment of zakat as well as other ways and means
of tapping such a market. There may be a need to focus
and consider this area of Islamic wealth management so
that Malaysia can attract such investments.

E. DEVELOPMENT OF HUMAN CAPITAL

1. Deduction for Continuing Professional Education (CPE)

courses

[n order to sustain the quality and continuous improvement
of the professionals’ knowledge, skills, competence and
professional values in providing services to clients,
employers, regulators and other stakeholders, members of
professional bodies (in particular, the accounting bodies) are
required to complete a stipulated number of CPE hours
within a specific time frame.

Proposal

I view of the fact that such expenses are incurred in the
production of employment income, it is proposed that the
cost incurred by an individual in attending CPE courses in
order to fulfil the CPE requirements of the professional
bodies be deductible against the employment income, in the
same manner as professional subscription fees.

Incentive for Unemployed Graduates Training Scheme

It has been proposed in 2006 Budget that allowances given by
listed companies to participants in the Unemployed
Graduates Training Scheme during the periad from 1 Ocrober
2005 to 31 December 2008 be given a double deduction. This
scheme needs to be endorsed by the Securities Commission.

Proposal

The Institutes would like to suggest that the scope be
widened to allow non-listed companies, including the
professional firms which also participate in such scheme to
obtain the double deduction. This would provide the
graduates with wider opportunities to be trained and
therefore, improving their skills and knowledge.

F. PROMOTING A CARING SOCIETY

1. Personal Income Tax Reliefs/Exemptions

* Personal Relief for Child-Care Facilities for Working
Parents

Based on the 2000 Population Census, about 48% of the
female population in the country was in the working age
group of 15 to 64 years. However, the number of women
currently involved in the country's work force only
accounts for one-third of the total work force.

The Institutes wish to commend the Government for taking
various measures and efforts to mobilise this available pool of
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resources, and therefore increasing the supply of labour and
contributing towards enhancing the nation's ourput.

Proposal

In this respect, the Institutes propose that a relief of up to
RM2,000 be allowed to working parents for the use of
child-care facilities or kindergartens for their children.
The above relief will encourage qualified or skilled
individuals to engage professional people to atrend ro their
children, and this will enable the “home-parents”
(especially women) to return to the workforce and
consequently increase the per capita income of the family.

¢ Personal Relief for Insurance Premiums and
Contributions to Approved Schemes

The Government, in encouraging the growth of the life
insurance industry, has increased the maximum
aggregate amount of relief in respect of life insurance
premiums and contributions to approved schemes to
RM6,000 with effect from the vear of assessment 2005.

Proposal

In view of the above, the Institutes propose that the
current maximum aggregate relief of RM6,000 for life
insurance premiums and contributions to approved
schemes be granted as follows:

| Maximum Aggregate
Relief (RM)

i ‘ P al B

Contributions to Approved Schemes | 6,000

Apart from encouraging saving by individual taxpayers,
the creation of separate categories for the above-
mentioned personal relief would further sustain and
encourage the growth of the life insurance industry.
More approved pension and provident funds should be
created to encourage employees to save for their old age.

e Exemption of Compensation for Loss of Employment

At present, the exemption of compensation for the loss
of employment is only RM6,000 for each completed vear
of service with the same employer or companies in the
same ‘group. The retrenched staff is likely to face
difficulties in getting a new job.

Proposal

In order to relieve the burden of retrenched and
unemployed staff, the Institutes propose that the
compensation for loss of employment should be fully
exempted. This also makes for easier compliance and
cuts down the cost of getting approvals from the IRB on
the tax treatment of severance packages, etc.

Cost of Living Allowance

Following the recent 30-sen fuel price increase, there is
increasing concern among consumers that they would have
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to spend a lot more on household expenses. The effects of
the fuel price increase on consumer goods are inevitable.
The 30 sen per litre increase in the price of petroleum
products will burden every worker in the country.

Proposal

To lessen the financial burden of individuals following the
increase in fuel price, the Institutes propose that the cost of
living allowance be exempted in the hand of emplovees. To
encourage private sector employers to provide such an
allowance to their employees, it is proposed that a double
deduction be given to companies which pay cost of living
allowances to their employees.

- Deduction for Gifts of New Personal Computers to

Employees

An amount equivalent to the cost of new personal computers
given by a company as gifts to its employees was allowed as a
deduetion to the company from year of assessment 2001 until
year of assessment 2003.

Proposal

In view of rapid technological advances, the Institutes
propose that the deduction for gifts of new personal
computers to employees should be reinstated for the next
three years of assessment to further encourage usage of
information communication and technology and widen
internet accessibility.

Perquisites from Employment

Based on the Public Ruling 1/2006: Perquisites from
Employment, payment or reimbursement ro an employee by
the employer for educational assistance for the employee’s
children and long service awards are considered as
perquisites from employment and hence, taxable in the
hands of the employee.

Proposal

It is proposed that the provision of child education assistance
should not be taxable for the low income employees as they
require such assistance and taxing such assistance could place
some of these employees into a taxable bracket. In addition,
long service awards should not be taxed as such awards are
given to encourage loyalty to the company thereby reducing
business costs relating to seaff urnover.
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Intangible
| Property -

§ ATransfer Pricing Peril?

BY SERJIT SINGH CA

Background

The Organisation of Economic tion and
Development ( OECD) in the y; released
Guidelines on Trans icing (

Issues surrounding Iﬁfaiigible Proper
fair share of discussions within the

Paragraph 6.2 of the OECD Guidelines deseri
an [P as:

The term "intangible property” includes rights to

use industrial assets such as. tents, trademarks,

we names, designs or mo also includes

erary and artistic property rightS®amd intellectyal
broperty such as know-how and trade secrets.
These intangibles are assets that may have
considerable value even though they may have no
book value in the company's balance sheet. There

Mo may be considerable risks associated with them
(e.g., contract op product liability and
environmental damages) .

[Pais furthge distjnguished between trade and
ng_intangibles, as these two types of
gibles have different features that lead to the

21 iy L
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Wlke s=earment of [P can be one of the most difficult to apply both
B =2 advisors and administrators alike in transfer pricing (TP)
jicsice and on a larger scale from a rtax perspective. Even the
L aga Hasil Dalam Negeri Malaysia (LHDNM) Transfer
Wiricing Guidelines (point 8 on page 25 of the guideline) is limited
o zeneral connotations in terms of how an 1P should be treated
m 2 TP perspective. This is not surprising, seeing that some of
i problems encountered globally with IP are, but not limited to:

Difficulty in discerning the precise nature of the transaction,
especially when tangible and intangible components are
bundled together;

Searching for comparables seems to be a major hindrance, as
the property may have unique characteristics; and

Multinationals may, for entirely commercial reasons,
structure their transactions in ways that would not be
adopted by independent firms.

(Wherefore, the purpose of this article is to help ease the
smplications surrounding the treatment of [P from a TP
gerspective by sharing some insights into the research on the
sm=arment of [P from a TP perspective.

Functional Analysis

¥ practitioners commonly use the term “funcrional analysis".
% sound functional analysis is an important step in applying the
=m’s length principle to [P Funcrional analysis can help identify:

Factors that have led to the creation of intangible value, and
where those rewards might accrue;

Who the owner of the intangible is;

What the true nature of the property being rransferred is; and
The terms and conditions under which a related party is
using an intangible (i.e. a license agreement or a contract
distributor, for example).

he results of a functional analysis can idenrify those features of
= mansaction for which comparables ideally should be idenrified.
I% also enables a check thar the price determined is consistent
woth the true nature of the property being transferred.

Winimately, the area of TP relies heavily on the application of
smm's length principles and this is achieved by using reliable
sumparables. For example, the arm’s length price might be
lsrermined directly by reference to the transfer of similar IP in
im uncontrolled transaction (a comparable uncontrolled price
ILLP)), or by comparing the retun to a manufacturing
Iimction incorporating equivalent IP (i.e. a cost plus approach).

often unique namre of 1P does mean, however, that
&ing comparables directly may not always be practicable.
ther, even if an apparent comparable can be locared, it would
IIF eroneous to assume it can be usefully applied mechanically.
key issue would be whether the most reliable measure of an
s length price has been determined, not whether a
firarable has been identified and applied in the process.

Direct Taxes

Types of Intangible Property

As suggested earlier, the OECD guideline distinguishes
between two broad types of IP, i.e. marketing and trade
intangibles. An awareness of the distinction can be useful
in identifying the factors contributing to an intangible’s
value, and aids significantly in applying the arm’s length
price correctly.

For example, a marketing intangible may have a very limited
life unless supported by current marketing expendiruire, i.e. if
current marketing is eliminated, its value will quickly
diminish. Such an intangible is likely to have little or no
inherent value, and it would be inconsistent with the arm’s
length principle for the intangible to earn anything beyond a
nominal return.

The table below provides some guidance as to how to distinguish
between the two types of intangibles (Table 1):

Table 1

Trade Intangibles Marketing Intangibles

Tend to arise from risky and costly R&D | Often cheap to create legally (such as
trademarks and trade names) but very
€ostly to develop and maintain value

Generally assaciated with the production

‘Associated with the promation of goods or
of goods

services,

Use of a patented trade intangible may
result in 3 monopoly for a product

Competitors are able to enter the same
market if products are'differentiated

Any legal rights established (e.q,  patent)

May have indefinite life if properly
are'likely to have a limited life

maintained

Considerarion of these differences will be important in
derermining the nature of any IP that is applied in a transaction,
and the type of comparables that might need to be identified to
assess the value of that property. Thus it will be important in
determining:

® The value of any IP transferred within a multinational; and

® The amount of income artriburable to IP and how:
- The income should be allocated between the parties if
ownership of the property is shared; and
- One party w a transaction should be compensated if it
contribures to the value of IP owned by the other party.

Detailed emphasis need not be placed on classifying an IP into a
trade or marketing IP. The distinction is crucial in so far as
developing an awareness of factors that lead to the creation of
value in IP of a different nature, and as a consequence the
appropriateness of an effective arm’s length price that can be
readily considered for its transfer.

Before appraising whether the price for IP is at arm’s length, it is
necessary to ascertain what the transaction actually involves.
This would help to identify what needs to be priced, ideally by
reference to independent comparables.
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Ownership of Intangible Property

A general rule of thumb is that IP is initially owned by the parry
that bears the expenses and risks associated with its development,
whether incurred directly or indirecely by paying the entity who
actually undertakes and does the work on its behalf. The owner of
that property is then entitled to all of the income artributable to
that intangible. The principle behind this is that, at arm’s length,
an independent party would not be prepared to incur such
expenditure and assume such risk if it was not going to benefit
from what is produced by the efforts of the other enrity.

The initial owner of an intangible may choose to transfer some or
all of the rights to exploit the intangible. However, an arm’s length
charge should be imposed for the transfer of those rights. The party
to whom the rights are mansferred will then be entitled to the
income attributable to the intangible rights that are transferred.

It is possible however that legal ownership of an IP (such as a
patent) does not vest with the party that has developed the
property. In that case, the arm’s length principle would treat the
legal owner as being entitled to the income attributable to that
intangible property, even though the legal owner has not
contributed to its development. However, the developer of the
IP would be expected to have received an arm’s length
consideration for its development services. This might, for
example, take the form of:

e A cost reimbursement (with an appropriate profit element),
if the developer is a contract developer; or

e Lump-sum compensation, if the developer bore all of the
expenses and risks of development.

Whether or not the developer is a contract developer should be
determined on the facts of the relationship between the parties
during the development process. If the developer is a contract
developer, it would seem reasonable to expect that at the outser
of the development process, an arrangement would be in place
for costs to be reimbursed during the process or a formal
understanding already established that the developer will not
own any IP produced.

There are two aims in identifying the nature of the IP being
transferred.

Firstly, the key features of the IP that have led to the creation of
its value are identified, giving an indication of the important
factors that will need to be priced. This helps identify what it is
that will give rise to the expected benefits, and to differentiate
profit attributable to that intangible property, from the profit
atributable to other factors, such as functions performed and
other assets employed.

Second, if the IP is to be valued by reference to comparables,
and it must be acknowledged that in many cases, this may not

be readily possible, it will enable the true extent of
comparability between the transacrions being compared to be
better ascertained”.

Use of Standard International Royalty Rate

Omnce an appropriate arm’s length price for an IP has been
considered, the value of which can be extracted from thart IP is
usually passed on ro the recipient by way of a royalty.

One question that is often posed is whether a royalty rare
established at arm’s length in relation to one member of a
multinational will be accepted automatically by the LHDNM as
also being arm’s length in the Malaysia context. Consider the
following example.

A Japanese company licences technology to a number of
subsidiaries around the world. A comprehensive analysis
has been performed to support that an arm’s length royalty
rate for its Australian subsidiary is 7%. On the basis of this
analysis, the company also charges the same royalty rate to
all of its subsidiaries. The question arises as to whether the
(LHDNM) will accept 7% as arm’s length royalty rate for
the Malaysian subsidiary?

The example seems to bring up a couple of issues. First, there is
the question of whether the 7% is actually an arm’s length
royalty rate for the Australian subsidiary. Second, if it is an arm’s
length rate for Australia, are the economic features of the
Malaysian and Australian markets sufficiently similar that the
same Toyalty rate should be expected to apply in both markess?
If 7% is an arm’s length royalty rate for Australia, it is still
necessary to examine the relative economics of the Malaysian
and Australian markets to test whether 7% is also appropriate
for Malaysia. If the differences between the markets were
relatively small, 7% would be an appropriate royalty rate for
Malaysia. However, if significant differences exist, adjustments
could be made to reflect these differences, if they can be valued.

From an alternative perspective, even if 7% is not an arm’s
length royalty rate for the Australian subsidiary, it may still be
an arm’s length rate for the Malaysian subsidiary. For example, it
might be determined that an arm’s length rate for Australia is
only 5%, but that a 2% premium is justified by the geographical
or business climate differences between Australia and Malaysia.

From a high level perspective, there would be a case to be
answered by the LHDNM should ir artempt to substitute an
alternative royalty, based solely on the above example.

Eli Lilly & Co v Commissioner®

This case dealt with transactions entered into between two
related pharmaceutical companies in the 1971 to 1973 income
years. The two companies were Eli Lilly & Co (Lilly) a US

2 Please refer to OECD Guidelines (paragraphs 6.20 — 6.24) and the United States section 482 regulations for a number of specific fattors that may be particularly relevant when determining the

nature of the P being transferred.

3 Eli Lilly & Co v Commissioner 84 TC 996 (1985). Case background adapted from Julie Harrison's Transfer Prici Handbook (1999), 3 CCH New Zaaland publication.
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sompany engaged in the manufacture and distribution of
miarmaceutical drugs, and its subsidiary Eli Lilly Inc (Lilly-PR)

Puerto Rican company engaged in the manufacture of
maceuticals under licence to Lilly. The 1P transaction in
Sspute, amongst other things related to:

Eas been
gzt [P is

The transfer by Lilly of all the manufacruring [P relating to
“Davron” products (developed by Lilly) to Lilly-PR in 1966
mn exchange for shares in Lilly-PR.

= Iy rate
BEer of a
SONM as L2
seder the

® issue was whether the rransfer of the IP by Lilly was
=crive insofar as it allowed Lilly to allocate income arising
those assets to Lilly-PR and whether the price of the
ucts transferred between the two companies was an arm’s
=zh price.

Eer of
73 'ySiS
o 'alty
i this
Ni=te (0
s the

== far

Lilly Position

“llowing the transfer of the manufacturing intangibles to Lilly-
% that company produced all Davron products for the US and
‘werro Rican markets. Almost all raw materials were obtained
i Lilly-PR from third parties and Lilly provided cerrain
mecialised services relating to engineering, manufacturing
Eocesses and R&D for which Lilly-PR paid set fees. The
lculation of the goods was made by applying a profit split
. there is method as follows:
= length
ian arm's
i of the
L ihat the
arkets?

= still
iEalaysian
Eropriate
s were
| izt for
s ents

& valued.

Lilly identified a normal rate of return on the marketing
activities (performed by Lilly) and the manufacturing activities
Iperformed by Lilly-PR) and allocated the profit arising from
he sales of Davron to each party on this basis; and

The remaining profit was then allocated between the
marketing intangibles (contributed by Lilly) and the
manufacturing intangibles (contributed by Lilly-PR).

S Position

[nternal Revenue Service (IRS) arcued that the transfer of
1P from Lilly to Lilly-PR was not effective to allow Lilly to
te income arising from those assets to Lilly-PR. On this
income was reassessed such that all return relating ro the
I {both marketing and manufacturing) was allocated to Lilly.

fom arm’s
r =il be

le, it

' ical Decision

“= the first hearing, the Tax Court found that the transfer of the
=nufacturing intangibles could not be ignored for tax purposes,
to the IRS's arguments. However, the Tax Court held
the transfer of the intangibles in exchange for the shares in
Jlly-PR was not arm’s length, as a third party would have
smsisted on some form of lump sum payment or royalty in respect
oF such a transaction. On this basis the court reallocated the
scome arising from the transaction. However, the Court of
Srpeal reversed this part of the Tax Court’s decision and held
= the transfer of the intangibles in exchange for the shares in
‘PR had to be arm’s length as the value of the shares was by
Simition equal to the value of the assers (including the
==ngibles) owned by Lilly-PR.
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The outcome of this case lends authority that if a transaction is
based on commercially defendable grounds, then a tax
authority’s valiant attempts to restructure a taxpayer’s legitimate
business transactions would usually fall short of success.
However, the case further strengthens the OECD’s
recommended approach when valuing and determining the
appropriate arm's length price in relation to IP transactions.
These approaches were discussed in earlier points in the paper.

Orher cases that provide some guidance on arm’s length IP issues
relating to royalties, licence agreements and intangibles are
Bausch & Lomb, Inc v Commissioner 92 TC 525 (1989) and
Sunstrand Corporation v Commissioner 96 TC 226 (1991).

Summary
This paper has considered the following key points:

* [P poses some special difficulties in determining an arm's
length price, particularly because of the complexity of some
arrangements and the difficulties in idenrifying comparable
transactions;

® Two particular areas where sufficient care is often not taken
are:

- A local operation is meeting costs for maintaining 1P
that an independent party would not be required to
meet, while at the same time paying the same amount as
the independent firm for property it acquires;

- Analysis being based on what ourwardly appear to be
reliable comparables but that are not reliable, because
the nature of the IP has not been considered
adequately;

e Valuing IP based on realistic projections of future benefits
may be an appropriate response to the limited availability of
comparables in the Malaysian market, particularly in
relation to determining arm's length royalty rates; and

e When dealing with marketing activities of firms that do not
own the marketing intangibles, it is important to ensure that
their compensation is commensurate with what independent
enrities would have accepted given the rights and
obligations under the arrangement.
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Human capital has amongst others been a very crucial and
important factor for an organisation’s success. In line with this,
human capirtal cost represents a significant portion of an entity’s
out flow. Of late, employers have been creative in remunerating
its people. The traditional salary package which mainly consists
of a base pay, allowances and bonus is now replaced with other
perquisites such as discounted price on purchase of goods or
services which are manufactured/buile or produced by the
employer, share option scheme, reimbursements of children
education fees, reimbursements of rental. electricity and warer,
provision of company car, leave passage, etc.

This article intends to raise the issues pertaining to the
deductibility of leave passage “related cost” and goes on further
in providing some rax planning ideas in connection o
individual leave passage claims.

Corporate Tax

Pursuant to Section 39(1)(m) of the Income Tax Act 1967
(ITA), any expenditure incurred in the provision of a benefit or
amenity o an employee consisting of a leave passage within or
outside Malaysia is not tax deductible to the employer.

A provided in the Public Ruling No. 1/2003 - Tax Treatment
of Leave Passage (PR 1/2003), leave passage cost is defined as
cost of fares. It is also mentioned in the PR 1/2003, where leave
passage cost given by the employer to the employee includes
cast of food, accommodation and other incidental expenses,
only the amount relating to fares is treated as leave passage cost.
The ruling further provides that the cost of food and
accommodation is deductible as entertainment expenses in
arriving at the adjusted income of the emplover. However, the
amount deductible is restricted to the amount spent on its
employees only.

Following from the above, the PR 1 {2003 intends to restrict the
deduction on the cost of fares only. www.dictionary.com defines
“fare” as a “transporration charge”. The cost of food and
accommodation is treated as staff entertainment and deductions
are allowed accordingly. However, the PR 1/2003 restricts the
staff entertainment to its employees only. From the reading of
the PR 1/2003, it appears that the cost of food and drinks for the
employee’s spouse and children is not deductible. Why 'is this
cost looked at separately? Is this not a staff entertainment cost?
The entertainment is for the staff and the cost attributable to
the spouse and children would be incidental to entertaining the
employee, thus, is this not akin to entertainment provided to
employees?

To answer the above questions, we would need to scrutinize the
definition of entertainment for staff and this is discussed in the
ensuing paragraphs,

Section 39(1)(1) of the ITA provides that a sum equal to 50% of
expenses incurred in the provision of entertainment is not
allowed for entertainment expenses including amounts defrayed
to an employee for payment of expenses incurred for
entertainment purposes except in the following instances:

Direct Taxes

® Entertainment for staff except where the entertainment
expense is incidental to entertainment of non-staff;

Expenses incurred on annual staff dinners, staff refreshments
and staff ourings would be deductible (with the exception of
cost of fares). However, where entertainment for staff is
incidenral to entertainment for client, the amount incurred
would not be deductible, as the intention of the taxpayer is
to enrertain its clients.

* Entertainment incurred by a person who carries on a business
which consists of or includes the provision for payment of
entertainment to clients or customers of that business and
that entertainment is provided for payment by the clients or
customers in the ordinary course of that business;

* Expenses on promotional gifts at trade fairs or trade exhibitions
outside Malaysia to promote exports from Malaysia;

* Expenses incurred on promotional samples of products of the
business for that person;

® Entertainment for culrural or sporting events open to the
public, for the purpose of promoting the business;

® Expenses on promotional gifts within Malaysia consisting of
articles incarporating a conspicuaus advertisement or logo of
the business; and

® The provision of entertainment which is related wholly o
sales arising from the business of that Person.

It is provided in the Public Ruling No. 3/2004 -
Entertainment Expense (PR 3/2004) the entertainment
expenses incurred on employees are fully deductible. Examples
of such entertainment expenses are expenses for free meals and
refreshments, annual dinners, outings, family day, etc.

The following examples have been furnished in the PR 3/2004
and it could provide some guidance in understanding what type
of entertainment expenses are tax deductible:

Example 1 as per the PR 3/2004

Active Sdn Bhd entertains its suppliers on 15 December 2004 and the
costis RM3,000. Some employees of Active Sdn Bhd are also present,

As the entertainment was principally for suppliers of Active Sdn Bhd
an amount of 50% is disallowed and the balance is allowable.

Example 2 as per the PR 3/2004

Mestijaya Sdn Bhd entertains its employees ar an annual dinner on
10 December 2004. Some suppliers are also invited to the dinner.
The cost of the dinner is RM10.000.

As the entertainment to the suppliers of Mestijaya Sdn Bhd is only
incidental to the provision of entertainment to employees, the full
amount incurred of RM 10,000 is allowable.
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Example 3 as per the PR 3/2004

To foster family values among its employees, Wama Sdn Bhd
provided a family day tip for its employees to Langhkawi. The total
cost incurred amounted to RM70,000 comprising of the eost of travel
totaling RM40,000 and the cost of food, drinks and accommodation
which amounted to RM30,000.

Warna Sdn Bhd is allowed a deduction for the cost of food, drinks and
accommodation spent on its employees amountng to RM30,000.
Warna Sdn Bhd is not allowed any deduction for the cost of mavel of
MR40,000.

As construed in the above examples, the PR 3/2004 and the
ITA, entertainment incurred on the employee is deductible and
the entertainment cost attriburable ro entertaining the suppliers
and empleyee’s family which is incidental to entertaining the
employee is also deductible.

Given the above scenario, there is an inconsistency between the
PR 1/2003 and PR 3/2004 pertaining to the deductibility of
entertainment expenses incurred on the spouse and children of
the employees.

It is a norm in practice that the relevant employees who are
entitled to leave passage benefit make a claim for the leave
passage by producing the relevant receipts to the company.
Thereafter, the company would reimburse the respective
employee accordingly.

The claim made by the employee may comprise all of the
followings (which would also include the expenses incurred for
the employees spouse and children):

e  (Cost of air fare;

e (Cost of taxi fare;

Cost of bus fare;

Cost of car rental;

Cost of ferry fare;

Cost of toll;

Cost of accommodation;

e (Cost of food and beverages.

Since there is an inconsisrency between the two public rulings,
how do we treat the cost incurred on the employee’s spouse and
children? How do we segregate the cost of hotel accemmodation

and food for the employee’s spouse and children?

One could argue that since the cost of accommodation and food
incurred on the employees spouse and children are incidental to
staff entertainment, the full amount should be deducrible. Would
this be acceprable to the Lembaga Hasil Dalam Negeri Malaysia
(LHDNM)? If no, then based on the ITA, only 50% of the cost
would be deductrible.

Having said that, to segregate and analyse this would be time
consuming. Further, in the event the LHDNM disagrees with
the treatment taken (i.e. deduction claimed for cost of food and
accommodation for spouse and children of the employee), the
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taxpayer may be subject to == underpayment penalties. The
taxpayer may then bring this case to the attention of the
judiciary. These again have zn addirional cost attached ie.
lawyer fees, time spent by dizectors. e1c.

In light of the above, it is recommended thar the LHDNM
provide clarificadion on the above issue as certainty is an
important factor in the business world.

The cost of accommodation, food and drinks incurred for the
employee’s spouse and children, in my opinion should be fully
deductible, whereas, the cost of fares for the employees and their
spouse and children would not be allowable.

Individual Tax

Pursuant to Section 13(1) of the ITA, leave passage benefits
provided by the employer would be taxable in the hands of the
individual employees.

However, the leave passage benefit is not taxable as employment
income if the following conditions are met:

e Leave passage for travel within Malaysia not exceeding three
times in any calendar year; and

*  One leave passage for travel between Malaysia and any place
outside Malaysia in any calendar year, limited to a maximum

value of RM3,000.

The exemption and benefit under the above section is confined
only to the employee and members of his immediate family.

Based on the PR 1/2003, the definition of members of his
immediate family is his wife or wives and his children or her

husband and her children.

Members of his immediare family donot include parents, brothers,
sisters or in laws. Therefore, any expenses claimed from the company
on behalf of the above persons would be taxable to the employee.

Leave passage cost is defined to be cost of fares provided to
employees during a period of absence or vacation from duty or
employment.

As defined in the PR 1/2003, the taxable value of leave passage
should only be equivalent to the cost of fares. Where leave
passage cost given by the employer to the employee includes
cost of food or accommodation, the public ruling clarified that
only the amount relating to the fares is to be treated as leave
passage cost. This is because the cost of food and
accommodation is treated by the LHDNM as entertainment on
staff. In summary, the raxable amount to the employee in respect
of leave passage should only be confined to the cost of fares,
subject to the exemptions mentioned above.

In the event that the above segregation cannot be identified, the -
LHDNM may consider the entire cost to be taxable to the
individual employee (subject to the above exemptions).
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As such, it is important that there must be sufficient
documentation in place to substantiate the breakdown of the
above costs, i.e. fares, accommodation, food, etc.

As far as possible, the employees should make a claim on food,
drinks and accommodation to the maximum of their respective
entitlement, thereafter, a claim should be made on cost of fares.
In this instance, the tax liability on the employee and the
company would be reduced.

Ll

If the employee is traveling overseas, the employee should
limit its claim with regards to cost of fares thereof to a
maximum of RM3,000 (in this instance, the leave passage
Senefit would not be taxable o the employee). Note that if the
=mployee travels overseas for a second time in the same
calendar year, the cost of fares claimed in connection to the
second overseas trip will be fully taxable.

Please refer to the following example for further details:
Example 4

My A_lf-anso’_s employment contract provides for leave passage
Fenefit of RM6,000 a year. He went to Dubai in January,

Langkawi in March, Redang in April and Genting in December
together with his wife. The expenses incurred for each trip are

s follows:

Amount

RM

Dubal
Cost of air fare for Encik Alfanso and spouse 6,000
Cost of hotel accommaodation and food 2,000
Langhawi
Transportaion cost (perrol, roll, ferry, taxi) 300
LCost of hotel accommodation and food 1,500
Redang
Transportation cost (petvol, toll, ferry) 300
Cost of hotel accommodation and food 1,000
Genting
Transportation cost (petrol, toll) 100
Cost of hotel accommadation and food 750

Mr Alfanso’s entitlement for leave passage is RM6,000. He would be
=xempted on the 3 local leave passages claimed (which is RM3,950 in
wal). My Alfanso should thereafter claim the cost of hotel and
accommodation in Dubai of RM2,000 and RM50 for cost of fares.
Following from this, Mr Alfanso would not pay any taxes on his leave
passage benefit (as the same is fully exempted) .
On the contrary, if Mr Alfanso did not ‘tax plan’ i.e. he claimed
=il the RM6,000 in connection to the cost of fares to Dubai from
‘wthe Company, he will be taxed on the cost of fares of RM3,000
EM840 = RM6,000 - exemption of RM3,000 x 28%
assuming his remuneration is subject to the highest individual
B rute)].

Direct Taxes

In this example, the employee is entitled to claim the cost of
food, accomodation and fares (all of which constitute leave
passage benefit to him).

Therefore, if an individual wishes to be fully exempted from
his/her leave passage benefit, hefshe should ensure that the
claim made from the company for foreign travel should not
exceed RM3,000 and the balance of the leave passage claim
should be made for local travel (up o a maximum of 3 times).

The total leave passage cost will be shown in the respective
employee’s Form EA. The onus is on the employee i.e. tax payer
to prove that he/she qualifies for the exemption and make a
claim in the tax return form i.e. Form B (individual with
business income)/BE (individual without business income).

REFERENCES:
1. Veerinderjeet Singh (2005 — Revised 6th Edition) Malaysian
Tuaxation Administrative and Technical Aspects, Pearson

Malaysia

2. CCH Tax Editors (2003), Malaysia Master Tax Guide,
20th Edition, CCH Asia Ltd, Singapore

3. Income Tax Act 1967
4. www.dictionary.com
5. Public Ruding No. 1/2003 — Tax Treatment of Leave Passage

6. Public Ruling No. 3/2004 — Entertainment Expense

Disclaimer Note !
The views and opinions expressed in this article are the personal views of the author. Amy
views expressed do not necessarily reflect those of PECD Berhad.
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BENEFITS-IN-
KIND vs
PERQUISITES

BY LEE VOON SIONG

THIS ARTICLE IS CONTRIBUTED BY BDO BINDER TAX SERVICES

Presently, all benefits enjoyed by an employee in respect of
having or exercising an employment unless specifically
exempted from tax will have to be reported in his Statement of
Remuneration (Form EA). Since individual taxpayers are now
under the self-assessment system, the Lembaga Hasil Dalam
Negeri Malaysia (LHDNM) has issued public rulings explaining
what constitutes Benefits-in-kind (BIK) and perquisites. The
public ruling on BIK was issued on 8 November 2004 to
supercede the Income Tax Ruling 1997/2 which was issued on 25
August 1997, This was followed by two Addendums which were
issued on 20 May 2005 and 17 January 2006. The public ruling

on Perquisites was issued on 17 January 2006.

What are BIK?

Subsection 13(1)(b) of the Tncome Tax Act 1967 (ITA) provides
that the gross income of an employee from an employment also
includes any amount equivalent ro the BIK provided to the
employee by/on behalf of his employer to be personally enjoyed
by that employee. BIK are benefits not convertible into money,
even though they have monetary value. The phrase "not
convertible into money” means that when the benefit is
provided o the employee, that benefit cannor be sold, assigned
or exchanged for cash either because of the employment
contract or due to the narure of the benefit itself.
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All BIK received by an employee are taxable except for:
(1) medical, dental or child-care benefit;
(ii) a benefit consisting of -

(a) leave passage in Malaysia of not more than 3 times in
one calendar year; or

(b) overseas leave passage of not more than once in any
calendar year limited to a maximum amount of

RM3,000.

The exemption of this benefit is only applicable if it is
provided to the employee and members of his
immediate family.

(iii) benefits used by the employee solely for the purposes of

performing his employment duty.

However, in addition to the above, the following benefits are
also regarded as not taxable:

(1) goods and services offered at discounted prices;

(i) food and drink provided free of charge;

(iii) free transportation between pick-up points or home and
the place of work (o and fro);

(iv) insurance premiums which are obligatory for foreign
workers as a replacement to SOCSO contributions; and
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What are Perquisites?

Sebsection 13(1)(a) of the ITA provides that the gross income
= an employee in respect of gains or profits from an employment
wcludes any wages, salary, remuneration, leave pay, fee,
<ommission, bonus, gratuity, perquisite or allowance (whether
= monetary form or otherwise) in respect of having or
sxercising the employment. This means that the gross
=mployment inceme includes any perquisite ar allowance,
Sether in monerary form or otherwise, received by an
=mployee in respect of having or exercising the employment.

— 1l perquisites are gross income under subsection 13(1)(a) of
fin= ITA and are chargeable to tax under subsection 4(b) of the
ITA. Perquisites have the following characreristics:

| Perquisites can be received regularly or casually.

=) Perquisites received can be in cash or in kind. If it is received
in kind, such items must have monetary worth, and
convertible into money. The phrase "convertible into money"
means that when the items are provided to the employee, they
can be sold, assigned, transferred or converred into cash.

group insurance premium to cover workers in the event of

Direct Taxes

(iii) Perquisites can be received by an employee in respect of
an employment contract entered into by him or is given
by the employer or a third party, voluntarily. In the case
of perquisites received from third parties, the employee
must declare such income in the Income Tax Form BE

or B.

(iv) Notwithstanding the above, a perquisite is subject to rax
only if it arises in respect of having or exercising an
employment.

The Distinction between Perquisites and BIK

Perquisites and BIK (including the wvalue of living
accommodarion (VOLA)) are benefits arising from an
employment. These benefits are gross income from employment
under subsection 13(1) of the ITA and is taxable under
subsection 4(b) of the ITA. However, there are differences
between these benefits.

Perquisites are benefits in cash or in kind which can be
converted into money received by an employee from his
emplover or from third parties in respect of having or exercising
an employment. Perquisites are taxable under subsection 4(b) of
the ITA as part of the gross income from employment under

subsection 13(1)(a) of the ITA.
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BIK are benefits which are not convertible into money provided
for the employee by, or on behalf of the employer. These benefits
are categorised as gross income from employment under

subsection 13(1)(h) of the ITA.

VOLA is living accommodarion benefit provided for the
employee by or on behalf of the employer. VOLA is gross
income from employment under subsection 13(1)(c) of the [TA.
The tax treatment on VOLA is explained in detail in the Public
Ruling No. 3/2005 — Living Accomodation Benefit provided for the
Employee by the Employer dated 11 August 2005.

It is important for the employer to determine and categorise
correctly whether a benefit otherwise than in money provided to
the employee is a perquisite under subsection 13(1)(a) of the
ITA or a BIK under subsection 13(1)(b) of the ITA. The

distinction is important because:

(i) gross employment income under subsecrion 13(1)(a) will

affect the computation of the VOLA; and

(ii) only perquisites are subject to the monthly schedular tax
deduction.

Types of BIK/Perquisites and the Tax Treatment

An employer is required to report annually in the employee’s
Statement of Remuneration (Form EA) and in the Form E for
employer all values of BIK/perquisites provided to his employees
including benefits provided for wife, family, servants,
dependents or guests of the employee.

For BIK, a claim for deduction can only be made in respect of
the formula method. Any claim for deduction in respect of
official use of any BIK must be made by the employee himself in
his annual return. For the purpose of audir, records to support
the claims must be kept for a period of 7 years.

In the case of perquisites, if the employee makes use of such
amenities in the performance of his official duties, the amount
chargeable to tax in respect of pecuniary liabilities paid by the
employer can be reduced provided that such official duties can
be substantiated with a certification by the employer.

BIK/perquisites normally form part of the remuneration package of
an employee. However, there are instances where in the course of
its business, an employer incurs expenditure which may give rise to
a “benefit” to an employee. Any benefic which arose our of the
expenditure incurred are only incidental. An emplover is often
confronted with the dilemma of whether to report such benefir in
the Form EA, as any benefit enjoyed by the employee are often
minimal or insignificant. Examples of such expenditure are:
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a) Winrer clothing
An employee is required by his employer to go overseas to
undertake a project for a few months. As it is the winter
season, the employee is allowed to claim the expenditure
incurred on' winter clothing up to certain amount. Is the
employer required to report this “benefit”?

b) Per diem allowance

These allowances are normally paid to an employee when he
is outstation or overseas and are basically to reimburse the
employee for his meals, local travelling and phone calls. Is
this “benefit” to be reported in the Form EA?

c) Overtime meal and transport allowance/reimbursement

These payments are normally made for overtime work done
at night, on weekends or public holidays. Must an employer
report this “benefit”?

If benefits such as the above are required to be reported in the
Form EA, the burden will then be passed on to the employee to
substantiate that they were used in the course of performing his
official duties. It is often not easy for an employee to prove that
there is no or minimal benefit enjoyed by him. Would a
certification by the employer suffice?

As the BlK/perquisites covered in the public rulings are not
exhaustive and there are many pracrical difficulties encountered
in determining the value of the benefits enjoyed by the
employees, it would be good for the LHDNM to take a proactive
role in calling for a dialogue and feedback from the various
parties concerned such as the Malaysian Employers Federation,
Federation of Malaysian Manufacturers, trade associations and
even the general public. The LHDNM may in some
circumstances need to make certain concessions ro help
taxpayers reduce their time and compliance costs. As we are
now under the self-assessment regime, simplification of our tax
rules and practices will help taxpayers comply with their tax
obligations.
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Workshop 1

DATES & VENUES:

3 Aug 2006  Hyatt Regency, Kota Kinabalu

10 Aug 2006 Holiday Inn, Kuching
9 Nov 2006  Mutiara Hotel, Johor Bahru

22 Nov 2006 City Bayview Hotel, Penang

TIME : 9:00 AM TO 5:00 PM

Basic Corporate Tax Planning

* Objectives and principles of tax planning
* Types of group structure
* Compliance with tax law
* Preferential corporate tax rates
* Maximisation of tax incentives
® Pioneer status
* Investment tax allowance
® Reinvestment allowance
Double deduction
® Export incentives
* Maximisation of deductions
* Management fees
* Distribution of dividends

® TRAINER

Malaysian Institute Of Taxation
http:/iwww.mit.org.my

DATES & VENUES:

4 Aug 2006 Hyatt Regency, Kota Kinabalu
11 Aug 2006 Holiday Inn, Kuching

10 Nov 2006 Mutiara Hotel, Johor Bahru
23 Nov 2006 City Bayview Hotel, Penang

TIME : 9:00 AM TO 5:00 PM

Advanced Corporate Tax Planning

* Objectives and principles of tax planning

* Types of group struciure

* Corporate reorganization, restructuring and merger
* RPGT exemptions
* Stamp duty exemptions

* Tax treaties shopping

* Distribution of dividends

® Tax planning for overseas investments

* Repatriation of profits

® [nter-company transactions and transfer pricing

* Case study

Chee Yen is a Fellow Member of the Malaysian Institute of Taxation (FTIl), a Fellow Member of the Chartered Association (¢
Certified Accountants (FCCA) and a Chartered Accountant of the Malaysian Institute of Accountants (CA).

He is also a graduate of the Malaysian Institute of Certified Public Accountants (MICPA) Examinations and successfully completel

the Certified Financial Planner (CFP) conversion programme.

He is currently the Executive Director of Advent Tax Consultants Sdn Bhd and was an Associate Director at Deloitte KassimCha
Tax Services Sdn Bhd. Prior to joining Deloitte, he was attached with PricewaterhouseCoopers and Arthur Andersen Kual
Lumpur, specialising in corporate taxation. He has more than 15 years of tax experience and was involved in tax engagement
concerning cross border transactions, tax due diligence review, restructuring schemes, corporate tax planning, group tax revie

and inbound investments.

Chee Yen's expertise is in high demand and he is a prolific trainer/facilitator for tax workshops and seminars organised for
professionals, firms & corporations.




Learning Curve

EIPTS

BY SIVA NAIR

asof timing, recognition in the
1 of business receipts. In this
of voluntary receipts and

Is it by virtue of his
officelemployment?

It is not a voluntary payment
forpe:sonal qualmes?

we need to check whether the payment is attnbutabie to S the
specific work carried out by the recipient, in which case it would
be taxable. However, where the payment was made because the
recipient deserved it or to mark a special relationship or by way
of consolation for the rermination of a contract, then it may
escape the tax net.

Let’s look at the taxability of such receipts in relation to business
income by reviewing some of the relevant cases.
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Walker v Carnaby Harrower, Barham and Pykett [1969]
46 TC 561

Facts of the Case

The raxpayers were accountants who acted as audirors 1o a
sroup of companies. The reorganisation of the group took
place and the taxpayers ceased to act as auditors. They
received £2,500 as compensation for the loss of auditorship
within the group.

Decision of the Court
The judge held that the payment was nor assessable to tax.

The logic used by the judge was that the auditors had
completed their final term of office. They had been
adequarely remunerated and had no legal claim of any
description to receive any further payment from the
companies. So what was this payment £2,5007 The
companies had proceeded to make the wholly veluntary
payment to the taxpayer firm. By coincidence the amount
resembled the fees payable to the auditors for the last vear of
office. Therefore, he concluded thar a gift of that kind made
by a former client cannot be reasonably treated as a receipt of
a business which consists in rendering professional services.

Murray v Goodhews [1978] 2 AITE R 40
Facts of the Case

The taxpayer carried on the trade of running licensed
watering establishments. Many of these establishments were
held by the taxpayer on tied tenancy agreements from a
hrewery company, with whom they enjoyed an extraordinarily
vood relationship. However, aver a period of two years, the
brewery company had taken back quite a number of properties
from the taxpayer for development purposes and paid them ex
gratia payment for the loss of the tenancies.

Decision of the Court

The Court of Appeal accepted that the ex gratia pavments
were not taxable. They could not be regarded as arising from
the trade carried on by the taxpayer because:

o they were volunrary, wholly unexpecred and unsolicized;

e they were made to acknowledge a long and friendly
association;

e they were unrelated to any work done by the taxpayer; and

e they were NOT compensation for loss of profits.

Simpson v John Reynolds and Co. (Insurances) Ltd.
[1975] 2 AII ER 88

Facts of the Case

The taxpayers had for many years provided advice on
insurance matters to a client company. Subsequently the

Learning Curve

client company was taken over by anather company which
required it to place its insurance elsewhere. The client
company complied with this and then volunteered to pay
£1,000 a year for five years to the taxpayers in recognition of
past services.

Decision of the Court

The Court of Appeal held that this was not a raxable receipt
because it was “a wholly unexpected and unsolicited gift”
made “after the business connection had ceased” as
“consolation for the fact that those remunerative services
were no longer to be performed”.

Generally, receipts which are “gifts” in nature, whereby the
payer is not under a legal obligation to pay, would not be liable
to income tax provided the following conditions are met:

the payment must be unsolicited and unexpected;
the business relationship (which existed berween the
payer and the recipient) has ceased, is not expected to
continue and has been adequately remunerated;

®  payment is not for past services nor a retainer or advance
payment for future services; and

e payment is not compensation for loss of profits.

However, [before any wily tax planner decided that this is an
excellent loophole for tax avoidance!] the judge did remark that:

“Gifts made or promised during the relevant connection may
well be caught. . .for it may be part of the connection that
such payments after its determination are to be expected”.

What it means is if you are promised a sum of money or gift
which is determined while the business relationship is still
conrinuing, the gift or sum of money will be taxable when
received, even if it is received after the terminarion of the
business relationship. This is because the recipient already
expected to receive such sum of money or gift.

Therefore, professionals cannot purposely try and mitigate
their incidence to tax by camouflaging the payments due
them ar the tail end of their contracts as “voluntary
payments”. It would be obvious to the tax authorities that
they have not been fully remunerated in tespect of the
services perfarmed under the contract, and they have a Jegal
claim to these amounts and therefore, it can hardly be
deemed to be “unexpected™. This can be well illustrared by
looking at the following case:

Mc Gowan v Brown and Cousins [1977] 3 AILE R 844
Facts of the Case

The taxpayers were estate agents who received an
inadequate scale fee for negotiating the purchase of a certain
piece of land. This was because they were harbouring the
hope that they would be retained by the taxpayers as their
letting and selling agent, as is normally the case. However,
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their client sold the land to another company which did not
want to retain them as its selling agent. The client paid the
taxpayers £2,500 as compensation for not being retained to
let or sell the land when developed.

Decision of the Court

The judge opined that the important question is not who
pays the gift but whether the raxpayers had earned the gift
by virtue of work which had been carried out or whether
they had deserved the gift. In this case the taxpayers earned
the gift because it was basically “compensation for the loss of
an opportunity to eam profits and the taxpayers were
morally entitled to that opportunity because their past
services as purchasing agents had been inadequately
remunerared”.

GRANTS AND SUBSIDIES

The Government sometimes provides grants or other forms of
assistance to persons involved in selected businesses to ease their
financial burden. This may be received ar the commencement of
or anytime during the carrying on of his trade.

The question of whether such a receipt would be taxable
revolves around the facr as to whether it was received on
account of income or capiral. Generally where it is intended to
assist the trader to conduct his business operarions more
profitably, it would be regarded as a trading receipt. Conversely,
where the grants are made for the purpose of replacing a capital
asset or upon premature termination of the income-producing
capability of an asset, it would not be taxable.

Example of this can be seen in numerous tax cases as below:

(1) Seaham Harbour Dock Co. v Craok [1931] 16 TC 333
The House of Lords held that periodical grants received by
the dock company to help with the exrension of the dock
were not taxable since they were grants given towards
capital expenditure.

(2) Watson v Samson Brothers 38 TC 346
Facts of the Case

Farmers were paid acreage payments to assist them
torestore the fertility of their land which had been flooded
by sea water.

Decision of the Court

The General Commissioners decided thar the receipt is of
a capital nature and not subject to tax. The land was an
income-producing asset of the farmer and since rhe
flooding had eroded part of the land’s capital value,
therefore, the compensation and in consequence the
restoration works were capital in nature. The higher
courts did not want to disturb the findings of the
Commissioners.
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(3) Dewan Perniagaan Bumiputra Sabah v KPHDN
[1996] MSTC 3569

Facts of the Case

The raxpayer was a registered society whose objects
included developing, promoting and safeguarding the
trading, commercial and industrial interests of Bumiputras
in Sabah. They received monies arising from the imposition
of a levy on timber exporters by the State Government. The
receipts were treated as grants from the government and
utilised to buy propetties, invest in a joint venture housing
project, provide loans and for administrarive expenses.

Decision of the Court

The High Court in overturning the decision of the Special
Commissioners, held that the grant was given primarily
for the non-business or non-trading purpose of protecting
Bumiputras and assisting the Government to achieve the
New Economic Policy. Activities to achieve such
objectives cannot be treated as being a business or trade
carried on by the taxpayer. Therefore, the receipts were
not subject to income rax.

Whereas in the following case, the outcome is different.

Burman v Thorn Domestic Appliances (Electrical) Ltd.
[1982] STC 179

Facts of the Case

A company received an ®winterest relief grant®+ from the
Department of Trade and Industry as a contribution
towards the interest charges which the company were
liable to pay on a bank loan which it had taken to build a
factory for the manufacture of freezers.

Decision of the Court

Since the grant was a contribution to the interest charges
(rather than towards the repayment of the loan), the judge
held that the grant was an income receipt.

Similarly, in the followings cases the grants received were
held to be assessable to tax:

(1) Higgs v Wrightson 26 TC 72

A grant was provided for ploughing up grassland which
was done by order of the Government designed to
encourage or enforce the improvement of agricultural
land. The judge held that it was a reimbursement of
farming expenditure and therefore assessable to tax.

(2) White v G. & M. Davies [1979] STC 415

The judge held that a grant paid to a farmer when he changed
from dairy cartle to beef cattle, was paid as compensation for




s temporary loss of income which he would suffer for not
2 able to marker milk and other dairy products. The grant
s therefore, assessable as an income receipt.

Smart v Lincolnshire Sugar Co. Ltd. 20TC 643

Facts of the Case

The company was entitled to advances from the
government which was being given to encourage the
manufacture of sugar beet. The advances had o he
repaid under certain circumstances but in others it was
converted to a subsidy.

Decision of the Court

The House of Lords decided
represented trading receipts.

that the amounts

The judge said since the advances were given to enable
the company to meet irs trading obligation i.e. to pay the
growers for the beet, they were intended artificially to
supplement their trading receipts in order to enable
them to maintain their trading solvency. Therefore, the
advances should be accounted for in determining the
company profits and gains.

However, the Malaysian Government has introduced a
number of Orders specifically exempring vatious grants
and allocations. In 2003, it released the Income Tax
(Exemption) (No. 4) Order 2003 whereby with effect
from vear of assessment 2002 any person is éxempred
from the payment of income tax in respect of his or its
statutory income in relation to the sources of income
derived from allocations given by the Federal and State
Government in the form of a grant or a subsidy.

Further, a statutory authority is also exempted in respect
of its statutory income in relation to the sources of
income derived from any donation or contribution
received or from the income received in respect of an
amount chargeable and collecrible from any person in
accordance with the provisions of the Income Tax Act
1967 regulating the statutory authority.

Relevant portions of the Order are reproduced below.
Income Tax (Exemption) (No. 4) Order 2003
The Minister exemprs —

(a) any person from the payment of income tax in
respect of his or its statutory income in relation to
the sources of income derived from the allocations
given by the Federal and the State Government in
the form of a grant or a subsidy; and

(b) a statutory authority from the payment of income tax
in respect of its statutory income in relation to the
sources of income derived from —

Learning Curve

(i) the income received in respect of an amount
chargeable and collectible from any person in
accordance with the provisions of the Income Tax
Act 1967 regulating the statutory authority; or

(it} any donation or contribution received.

However, the person or the statutory authority is not absolved
from complying with the requirement to submit any return or
statement of accounts or to furnish any other information under
the provisions of the Income Tax Act 1967,

We shall continue our discussion on other forms of business
receipts in the next article.
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Indirect Taxes

BY THOMAS SELVA DOSS




=lcoholic beverages have been widely consumed since

erehistoric times by people around the world. They are being
used as a component of the standard diet, for hygienic or
medical reasons, for their relaxant and euphoric effects, for
recreational purposes and other reasons.

In most countries the sale of alcoholic liquor is regulared
by law. The original and principal object is to check the
adverse effects arising from the immoderate use of such
liquor; in the interest of public order; morality and health.
A secondary ebject is to raise revenue from the sale of such
liquor. The form and stringency of the laws passed for
these purposes vary widely from country to country
according to the habits of the people and the state of
public opinion. The general tendency is towards increased
stringency over the years.

The sale of liquor is usually controlled by the state by
imposing licenses on establishments thar offer the
commercial sale of liquor. Licensing is by far the oldest and
most widely adopred method. The great merit of the
licensing system is its perfect elasticity, which permits
adjustment(s) to all sorts of conditions and the varying
demands of public opinion.

England was one of the earliest countries to begin the
concept of liquor legislation. It adopted the licensing
system in 1551 and has retained it until now. The English
were naotorious for their hard drinking centuries before
licensing was adopted, and from time to time sundry efforts
had been made to check it, but what eventually compelled
the interference of the law was the growth of crime and
disorder associated with the public houses. That was the
beginning of the statutory control of the liquor trade. In
subsequent centuries, many legislation were enacted and
through successive enactments, the licensing system
gradually evolved according to the requirements of the time
to its present shape.

The Excise Licensing System

It would be appropriate at this peint to explain the
relationship berween that part of the licensing system which
is concerned with the conduct of the public and which falls
under the jurisdiction of the civil and criminal laws and that
part which has to do with taxation or revenue. The former is
the more important branch of legislative interference
touching on the individual right(s) to “imbibe”. Its object
from the beginning was the maintenance of public order and
good conduct which had been impaired by the misuse of
public houses. The excise licensing system has nothing to do
with public order or the conduct of the business of the sale
and purchase of liquor. Its object is simply to obtain revenue.
For a long time the two systems were quite independent. But
time and socio-economic changes brought them into contact
and eventually they came to form two aspects of one unified
system.

Indirect Taxes

The Malaysian Excise System

The influence of the English system had a considerable effect
on the drafting of the Malaysian excise law. The sale of liquor
in England at that time was at the peak of regularion, and since
the English influence was reflected in rthe Malaysian legal
system, much of the terminology used in the Act corresponds
to the Excise Act of England.

The Excise Control on Manufacturers

The Excise Act 1975 started off with an ambitious plan of
licensing a number of local manufacturers in Malaysia. The
Excise duty, being an essentially domesric tax inirially
covered a number of goods such as heverages, air
conditioners, ice cream, monosodium glutamare, toothpaste
and motor vehicles. As time went on, the list of goods
subject to excise duty became shorter and shorrer until
currently it affects only six items. Among the manufactured
goods currently under its control, the Excise Act focuses
particularly on the manufacturers of intoxicaring liquor. The
mere distilling, brewing, fermenting or bottling of
intoxicating liquor including the blending, compounding
and varying of intoxicating liquors falls under the definition
of “manufacture” and these manufacrurers need to be
licensed. Once licensed, the licencees are to pay excise duty
before removal of the liquor from the excise warehouse. The
rate of excise duty on intoxicating liquor saw an increase
from year to year until the current rate of RMB8.00 —

RM10.00 a litre.
The Excise Control on Wholesale and Retail

The Excise (Licensing Boards) Regulations 1977 spells out the
form of regulatory measures on wholesale and retail of liquor in
Malaysia. No person shall sell by wholesale or retail any
intoxicating liquor unless he is in possession of a licence issued
by the Licensing Board. Intoxicating liquor according to
Section 2(1) of the Customs Act 1967 includes any alcohol or
any liquid conraining more than two per centum of proof spirit
which is fit or intended to be or which can by any means be
converted for use as a beverage.®

People often mistakenly believe “liquor” describes all alcohol
beverages i.e. distilled spirits, beer and wine. The appropriate
definition of “liquor” however is an alcohol beverage made by
distillation rather than by fermentation. Beer and wine which
are produced by fermentation are not included in this
definition.

The Licensing Board of a particular area in Malaysia has the

authority to issue licences to the following establishments.

i. Public Houses - for the sale by retail of intoxicating
liquors for consumption on the
premises where they are sold.

*Cornmen alcohols include ethyl glcohol, alsa known as ethanol which is & spirlz. The strength of the liquor is measured by proof spirit or ‘spirits of proof strength’.
‘Spirits shall be deemed to be at proof if the volume of the ethyl alcohol contained thersin made up to the volume of the spirits with distilled water has a weight equal to that of twelve-thirteenths
af avolume of distilled water equal to the volume of the spirits, the volume oi-each liquid being computed 2t a fifty-one degrees Fahrenheit,
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ii. Beer Houses - for the sale by retail of beer for
consumption on the premises where
they are sald.

iii. Retail shops - for the sale by retail of intoxicating

liquors for consumption elsewhere

than on the premises where they are

sold.

iv. Wholesale dealers -

for the sale by wholesale of

intoxicating ligquors.

The opening of a liquor business in Malaysia has always been a
difficult one, especially the opening of pubs in public places.
The application for a liquor licence often takes a few months to
be approved by the Licensing Board. The proprietor has to first
of all, place an advertisement in the local media that he wishes
to open such an establishment in that area. Afrer which, the
approval(s) of the local authorities, the fire department and the
police is to be forwarded to the Board.

The Licensing Board comprising of members from the various
bodies will deliberate on the various applications put before it.
All questions raised at the meeting(s) of the Board will be
decided by a majority of votes. Once the application is
approved, the senior officer of excise for that district will be
notified and a licence under secrion 35 of the Excise Act will be

issued. The licencee will then be bound by the provisions of the
Excise Act and Regulations.

Persons who are licensed under the Excise Act are required to:
i. exhibit their licence at all times in a conspicuous place,

ii. maintain over the principal entrance, a legend, in the
national language or English stating the name and the
nature of the business transacted,

iii. keep books of account of all teceipts and dispatches of
intoxicating liquors,

iv. permit members of the licensing board or a proper customs
officer to enter his licensed premises to inspect any
intoxicating liquor or account kept in connection with the
transactions.

Wholesale means either the delivery of intoxicating liquor in any
quantity, to a person licensed or authorised to sell liquor by retail
or wholesale, and the delivery of intoxicating liquors to any
person in quantities of or exceeding twenty seven gallons in any
one day. Retail refers to the delivery of intoxicating liquor in
quantities of less than rwenty seven litres.

Wholesalers and retailers are not allowed to deliver or sell
intoxicating liquors between the hours of 9.00 pm and 7.00 am.
Neither are they allowed to bottle, blend, compound or vary any
intoxicating liquor. No intoxicating liquor is to be sold to any
person under the age of 18 years. For public houses or beer
houses, other than a hotel, a coffee house, a restaurant or a rest-
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house, the closing hours are spelled out under Regulation 12(1)
of the Excise (Sale of Intoxicating Liquors) Regulations 1977:

Closing Hours

i.  First class public house — between midnight and 10 am
ii. Second class public house — between 10 pm and 10 am
iil. Third class public house — between 9 pm and 10 am
iv. First class beer house — berween midnight and 10 am
v. Second class beer house — between 10 pm and 10 am

The licencee is required to keep his premises clean and maintain
separate lavatory accommodation for the use of each sex. If he
wishes to have live musical performances or other live
entertainment open to the public, he has to obtain prior
permission from the nearest police station. Also he must not
allow any drunkenness, disorder or gambling on his premises.
Once 2 person is drunk, the licencee should not sell any more
liquor to the person.

Exemptions

However, chemists who sell alcohol or spirits for medical or
scientific purposes need not apply for a licence but need to obtain
a permit from Customs. The amount of alcohol or spirit sold
should not exceed two gallons at any one time. Also, natives of
Sabgh and Sarawak may prepare and consume intoxicating liquors
for their own consumption without applying for a licence.
Individuals producing red wine for household consumption are
also exempted but if they distill or ferment any alcoholic beverages
ar home, even for their own use, they are required to apply for a
licence. Nevertheless many households in Malaysia have facilities
for brewing beer for their own consumption or equipment for
producing wines. Some even resort to selling these products to
make a small profit. Although Customs is aware of these activities,
it is difficult to identify the culprits as such activities as are carried
out in the privacy of the individual home(s).




Be sale of toddy is a different story altogether. The Excise
Conrol of Toddy and Toddy Shops) Regulations 1977 requires
suddy shops, whether privately or government owned, which sell
“oddy by retail for consumption to be licensed.

“he sale of and consumption of toddy is very closely regulated
oy Customs. The licencee is required to pay forty per cent of his
ol takings to the government every month. The toddy sold in
the licensed shops is to be consumed in the premise and is not
allowed to be taken out of the shop. In towns and villages, the
toddy shops can only remain open from 10 am to 7 pm daily but
in estates in rural areas they can only remain open from 3 pm to
6 pm daily. But on certain festive days such as ‘Thai Pongal’,
‘Thai Poosam’, ‘Tamil New Year’ and so on, the toddy shops in
rural areas can remain open from 1 pm to 6 pm. All toddy sold
must be paid for in cash and the toddy shop is not allowed to sell
toddy to any drunken person or any person below 16 years of age
or to any female. Even the method of storing the toddy is
regulated by customs. The owner has to stare the toddy in an
earthenware vessel or conrainer possessing a glazed inner
surface. All toddy sold to a toddy shop must be sold or consumed
in the premises during its opening hours. Toddy shops are to be
kept clean at all times and no drunkenness or disorder is
allowed. Customs inspectors frequently inspect the premises of
these toddy shops to enforce these regulations. Any owner of the
toddy shop found to be in non-compliance can be charged in a
court of law.

Service Tax

The Service Tax Act 1975 also requires all first class, second class
and third class public houses as well as first and second class beer
houses to be licensed under the Act. The sale of all food, drinks
and tobacco products in these pubs as they are commonly
known, as well as parking spaces provided by them are subject ta
a 5% service tax. The service tax charged and collected must be
remitted to the customs once in two months in the CP3 form.
These pubs do not have a threshold and as such are required o
be in possession of a service tax licence on the day they start
business. They are also subject to an audit by the service tax
auditors from time to time.

Many pubs are currently operating without a service tax licence
at present and the customs department carries out
“operation(s)” from time to time to nab these offenders. A
considerable amount of revenue is often lost due to rhese illegal
operators who deliberately disregard the law.

The Goods and Services Tax

The goods and services tax (GST) which will be replacing the
service rax will also require these manufacturers, wholesalers
and retailers to be registered with the customs and to charge
GST on the supply of any types of liquor. Those registered with
customs have to remit the tax to customs on a regular basis. As

for pubs, the supply of all types of food, drinks and any other

Indirect Taxes

items would be subject to GST. These operators will be allowed
to claim the input tax credit on their inputs. Proper records
must be maintained of all sales and purchases to be made
available for the inspection of GST officers. It must be borne in
mind that the imposition of GST is for the collection of
revenue and the excise regulations are for the regulation of the
liquor industry. The Excise Act and Regulations will continue
to be enforced together with the GST and these operators
would need to utilize software that can cater for both the excise
and GST requirements.

Customs Enforcement

The control on the sale of liquor depends heavily on the
effectiveness of the customs enforcement. Enforcement on
manufacturers is relatively easy as they have to apply for an
excise licence. Alternatively they can be easily detected at the
time of purchase of raw materials or the sale of liquor. Once
licensed, customs monitors their sales by the regular returns
submitred by them. For wholesalers who purchase liquor from
licensed manufacturers or import from overseas, customs
already exercises control over them through their purchases
and/or import declaration forms. As such they are easily kept
under surveillance. However it is more difficult for customs
officers to monitor the retailers such as pubs which start
operations late at night. Most of customs enforcement is carried
out during the day. To check the pubs would require
considerable logistical planning and the deployment of officers
after office hours. This would be time consuming, as the pubs
are scattered intermittently over a large area and physical
movement would mean many man hours lost in traveling. Also
the enforcement officers are often not remunerated or
compensated for their over time effort(s) and need to report for
work early the next momning. Night enforcement is also greatly
hampered by the overwhelming risks encountered by these
officers especially being confronted by “bouncers” who would
endeavour to restrict their entry. As a result of this, customs
enforcement in the evening is only carried our periodically after
much planning and consideration.
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Case Digest

The Nature and Effect of an
Agreement Determines the
Taxability of Sum Received

By a juint venture agreement (“IVA™ dated 4 Seprember
1990, the raxpayer entered into ajoine venture with Syatikar
Perniggaan Selangor Sdn Bhd ("SPSSB”) o carry our a
development project invalving twe plots of land belonging to
SPSSB. SPSSB's contribution was two plots of Tand, valued at
RM5:3 million and the tixpayer’s contribution was by way of
services for obtaining the approval of the approprisite
authorities for the conversion of the use of the two plots, the
extension of their leasehold periad, and their subdivision into
parcels as provided i the layout plan. The taxpaver’s
contribution was valued ar RM4S million. It was therefore
provided that SPSSB and the raxpayers equity in the project
was 52% and 48% respectively, and the conmribution of the
paid-up capital for the project o he RM520,000 and
RM480,000 accordingly, although no contriburion was
actually made:

Owing to disagreements between the partics, the JVA was
cancelled by a letter dated 28 December 1992, The letrer
provided that SPSSB would pay the taxpayer RM6.4 million
“as compensation to rerminate the |V Agreement .7 The
amount was paid on 29 December 1992, The amount of
RMZ.1 million was alsa puid by SPSSB to the taxpayer as
reimbursement of éxpenses and outgoings incurred in
connection with the project: The taspayer was then placed
tndey members” voluntary liquidarion on 11 November 1993,

By a notice of assessment dated 24 September 1994 for year
of assessment 1994, the taxpayer was assessed o tax in rhe
st of RM2.048 million on the amount of RM6.4 million.
The taxpayer conténded thar the sam of RM6:4 million was
either capital withdrwn from the partnership constituted by
the IVA upon its dissolution or compensation for the loss of
all riches under the TVA and theretore was not chargeable ro
rax. The Revenue, om the other hand, contended thar it was
either payment for services rendered or compensarion tor loss
of meome as a resule of the remination of the contract,
which, inerther case, would be taxable undér the Income Tax
Act 1967, The Special Commissioners and Hich Court both
confirmed the Revenue’s assessment, hence thisappeal betore
the Court of Appeal.
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The Courvof Appeal dismissed the appel.

1. The viral guestion for the alternative contention of the
taxpayer was whether the JVA related to the whole
structure of the taxpayer’s proficmaking apparards. 1 it
did, and only if 1t did, the payment was capital,
Ortherwise, it was income. This did not, however, mean
that the termination or cancellation of the agréement
must result in the destruction of the profitmaking
apparatis of the taxpayer-company. The test is whether
the agreement that is cancelled or termingated “is relared
to the whole structure of the company’s profit-making
apparatus” which is a test of the nature and effect of the
agreement and not a test of the consequences of its
cancellation or termination.

2. In this case, there was no evidence that the TVA related o
the whole strueture of the profit-making apparatus of the
taxpayer. It was incorporated in 1981 and obtained a
licence to conduct real esrate husiness in 1987, In 1990,
it entered into the VAL It, therefore, was not
mcorporated to implement the [VA. Looking at the JVA
from the standpomt of whar the rixpayer had to do under
it, it was a contract for the provision of service and
therefore a disposal agreement, not a framework
agreement. It was an nrdinury commercial contract made
in the course of carrying on their business.

Suasana Indah Sdn Bhd v Ketua Pengarah Hasll Dalam Megeri
Court of Appeal, Putrajaya. Civil Appeal Mo W-01-102:1998
Judgment defivered on 9 December 2005.

Anunan Subramaniam (Qrzanul lzwan Othman with him) (M/s Geraldine Yeoh, Arjunan

& Assar) for the appellant

Abu Tarig Jamealuddm (Zaleha Adam with him) (Inland Revenue Board) for the
respondent.

Beiore: Mokhtar Sidin JCA, Abdul Aziz Mohamad JCA and Raus Sharif ).




The Appellant had obtained judgment in the High Court for
the sum of RM290,918.17 being tax due for the relevant Years
of Assessment 1984 and 1985 against the Respondent, the
widow. She appealed to the Court of Appeal which allowed
ber appeal on the ground that the Appellant had failed o
comply with the provisions of O 15 ¢ 6A of the Rules of the
High Court 1980. The issue in this instance was therefore
whether, in view of the provisions of the Income Tax Act 1967
(“the Aer™), @ 15 r 6A of the Rales of the High Court 1980
was applicable to an action or proceeding taised under sec 106
of the Act in relation to an assessment in the name of an
executor as defined in the Act.

The deceased had died intestate on 12 January 1984. The widow
did not apply for the grant of letters of administration. Nortices
of Assessments for the Years of Assessment 1984 and 1985 were
posted to the widow’s last known address and she duly
completed and returned the forms. However, she did not pay the
tax which then became payable. Accordingly, the Appellant
commenced proceedings against her for the recovery of the rax
due in her capacity as the “Wakil Sah Kepada Harta Pesaka [the
Deceased’s name]”. The widow contended that she was not the
wakil sah of the deceased and it was therefore nor her
responsibility to make the payment to the Appellant.

The Federal Court allowed the appeal.

1. The object of O 15 r 6A was to provide a remedy where
there was no person in law who could be sued for the estate
of 'a person who had died before the commencement of an
action. It was therefore superfluous to state that even where
no grant of probate or of administration had been made to
the estate of a deceased, © 15 r 6A would have no
application if there was, in law, a person which could be
sued. An executor de son tort was such a person.

2. In matters relating to the assessment and chargeability to tax
of the estate of deceased persons, sec 64(1) and sec 74(1) are
specific provisions in the Act to make the execurors liable.
It was therefore clear that the person assessable and
chargeable to tax in the case of the estate of a deceased
person: was his executor. Proceedings could therefore be
commenced against an executor for the recavery of tax due
and payable.

Case Digest

3. It is a general rule of construction that in construing Acts of
Parliament, words must be taken in their legal sense unless a
contrary intention appears. In sec 2 of the Act which defines
“executor”, the reference ro “executor” and “administrator” in
the definition, being persons who are legally appointed,
suggests that the “person administering or managing the estate
of a deceased person” was not one who was so appointed. The
Act has therefore given an extended meaning to the word
“executor” by this inclusion. As the definition was clear and
unambiguous, it could not be ignored.

4. Thereference in sec 64 and sec 74 of the Act to an “executar”
includes a person who is administering or maniging the estate.
Such a person is assessable and chargeable to tax and is
therefore a person who can be sued in law. The corollary is
that O 15 r 6A will have no application to proceedings under
the Act against such a person.

Kerajaan Malaysia v Yong Siew Choon

‘Federal Court, Putrajaya. Civil Appeal No. D1-5-2004(W)

Judgment delivered on 14 October 2005.

Abu Terig Jamaluddin (Hazlina Hussain with him) for the Appefiant.

Jag]it Singh (M/s Jagjit Singh & Co) for the Respondent.

Before: Pajan Singh Gill FC), Rahmah Hussein FCJ and Augustine Paul FCJ,
(Contributed by CCH Malaysia and Singapore Tax Cases Editor)
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Professional

Examinations

Be Among

The Best

The principal objective of the Malaysian Institute of Taxation (MIT) is to train and build up a pool

of qualified tax personnel as well as to foster and maintain the highest standard of professional ethics

and competenc_y‘ among its members.

One avenue of producing qualified tax personnel is through professional examinations. As such,

MIT conducted its first professional examinations in December 1995. To date, the MIT has successfully

conducted eleven examinations. The professional examination also seeks to overcome the present

shortage of qualified tax practitioners in the country.

How to Register

You can contact the Institute’s Secretariat for a
copy of the Student’s Guide. The Guide contains
general information on the examinations.
Interested applicants must submit a set of
registration forms as well as the necessary
documnents to the Secretariat.

Entrance Requirements

a) Minimum 17 years old
* At lease 17 years old

= At least two principal level passes of the
HSC/STPM examination (excluding
Kertas Am/Pengajian Am) or equivalent

* Credits in English Language and
Mathematics and an ordinary pass in
Bahasa Malaysia at MCE/SPM

Degrees, diplomas and prsfessiona]
qualifications (local/overseas) recognised
by the MIT to supersede minimum
requirements in (a)

c) Full Members of local and overseas
accounting bodies

Exemption

Exemption from specific papers in the
professional examinations is available and the
exemptions granted will depend on qualifications
attained and course contents as determined by
the MIT Council.

Exemption Fees (per paper)

Foundation RM 50.00
Intermediate RM 60.00
Final RM 70.00

Examination Fees (per paper)

Foundation ~ RM 50.00
Tntermediate RM 60.00
Final RM 70.00

Examination Structure
The professional examinations are currently
held annually and comprises of three levels:

Foundation Level

» Taxation I

* Economics & Business Statistics
* Financial Accounting 1
Intermediate Level

« Taxation II

* Taxation IIT

* Company & Business Law

Final Level

* Taxation IV

* Taxation V

* Business & Financial Management
« Financial Accounting TI

MIT Professional Examinations
CALENDAR FOR YEAR 2006

Annual Subseription for 2006 payable.

Bl (Relesse of the 2005 Examinations sesults. Students are notified by post.

* | No telephone enguines will be entertained.

| Last date for payment of annual subscription fee for the year 2006 without

penalty (RMS50).

. | Question & Answer Booklets are ayailable forsale.
= M; Closing date for registration of niew students whe wish to sit for the

| December 2006 examination sitting.

T MIT Examinations.

| Examination Entry Forms will be posted to all registered students.

- : ' Closing date for submission of Examinations Entry Forms. Students have to return
é@#ﬁ - the Examinations Entry Form together with the relevant payments 10 the
L Examinations Department.
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2006 'S-uhserfp%ii;n_ﬁ’aigg (per annum)

PNIIE Sember/MIT Student/CCH Tax Subscriber RM137.00
i ilmm 24T Member/Non CCH Tax Subscriber RM152.00
complete this form and fax to your nearest CCH office.
Mle=s= rush this order to:—‘ _ Payment options
= Date: i s 0 Chegque amount of RM........oo.oocieeoo
- payable to the nearest CCH office
T R R T T T T T e Lo e
BT Mermbership NO/CCH CUSEOMEr NO: ooooeveooeooeosoooooo L L e '
Commerce Clearing House (M) Sdn Bhd 2:s03020
RREIIIES/IVLS: ............ coocnssmonsponsuomempsessoninssinest vedasomsvmsnssns S s o b oo S e Suite 9.3, 9th Floor, Menara Wald
76, Jalan Raja Chulan 50200 Kualz Lumour
MG . ... e LGSk o s e e A 8 e s s et e e Toll Free Customer Service Hotline: 1200 18 1151
Toll Free Fax No.: 1800 181 173
.................................................................................. Postcode: ..o, Email: support@cch.com.my
it of Employees: ..o Nature of BUSINESS: ..o ot CCH Asia Pte. Limited
L 11 Keppel Road, #11-01, RCL Centrs
S e Singapore 089057
s Toll Free Customer Support Hotline: 800 615 2161
LD S R B < Toll Free Fax No.: 800 6162 176
e N ;
Signature & Company Stamp @ CCH
a Wolters Kluwer business

Wi receive one copy of Tax Nasional as part of their subscription package.

== & conditions: Order subject to acceptance by CCH. Price valid in Malaysia only. Price subject to change without prior notice. Subscribers to Malaysian CCH Tax subscription titles

@_‘ te)) Pilot Papers, December 1995, 1996, 1997, 1998, 1999, 2000,
7& R ‘S‘ 2001, 2002, 2003 & 2004 Examinations

Question and Answers Booklet Order Form

Malaysian institute Of Taxation
To: 5
Full Name Mr/Mrs/Ms:
Secretariat ame Mir/Mrs/Ms NCTTTUTE OF TANAT oM
Malaysian Institute of Taxation Address - @;&l&‘lﬁlﬁﬂ INSTH I -
Unit B-13-2, Block B, 13th Floor — R2iav '
Megan Avenue II,
No. 12 Jalan Yap Kwan Seng,
50450 Kuala Lumpur. Student Registration No: Tel. No:
ecistered de & embers o

L | LevelTIL
2004 Examinations Booklet [ RM6.00 | RM7.00 | RM11.00 2004 Examinations Booklet | RM8.00 | RM9.00 | RM13.00
2003 Examinations Booklet | RM6.00 | RM7.00 | RM11.00 2003 Examinations Booklet | RMB8.00 | RM9.00 | RM13.00
2002 Examinations Booklet [ RM6.00 | RM7.00 | RM11.00 2002 Examinations Booklet | RM8.00 | RM9.00 | RM13.00
2001 Examinations Booklet | RM6.00 | RM7.00 | RM11.00 2001 Examinations Booklet | RM8.00 | RM9.00 | RM13.00
2000 Examinations Booklet | RM6.00 | RM7.00 | RM11.00 2000 Examinations Booklet [ RMS8.00 | RM9.00 | RM13.00
1999 Examinations Booklet | RM6.00 | RM7.00 | RMI1.00 1999 Examinations Booklet | RMB8.00 | RM9.00 | RM13.00
1998 Examinations Booklet | RM#6.00 | RM7.00 | RM11.00 1998 Examinations Booklet | RMS.00 | RM9.00 | RM13.00
1997 Examinations Booklet | RM6.00 | RM7.00 | RM11.00 1997 Examinations Booklet | RM8.00 | RM9.00 | RM13.00
1996 Examinations Booklet | RM6.00 | RM7.00 | RM11.00 1996 Examinations Booklet | RM8.00 | RM9.00 | RM13.00
1995 Examinations Booklet | RM6.00 | RM7.00 | RM550 1995 Examinations Booklet [ RMS8.00 | RM9.00 | RM 7.50
Filot Papers Booklet RM6.00 | RM7.00 | RMILOD Pilot Papers Booklet RMS.00 | RM9.00 | RM13.00
Tenclose a Cheque/PO/MO no. for RM payable to Malaysian Institute of Taxation.

Student's Signature : Date: — Pleasenote a postage fee of RM0.70 will be charged for every booklet.
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alWorld Trade Centre (PWTC),
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For further information on the Conference Highlights
phesse contac s Impact of FRS on Taxation
_ . = e LHDNM's Perspective
Malaysian Institute of Taxation e E-Services in Tax Administration
Contact Persons: * Legal Issues
Ms. Nur / Ms. Latha e New Sector Focus - Biotechnology
Tel: 03-2162 8989 ext 106/108 * Real Estate Investment Trusts (REITs)
Fax: 03-2162 8990 * Supply Chain Management
E-mail: ntc@mit.org.my * Investment in Emerging Markets
Website: www.mit.org.my * Recent Developments on Transfer Pricing




