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3 Recent Tax Development 9am-5pm Kota Kinabalu Harpal Singh Dhillon Members
4 Warkshop: Form B/BE Filing and E-Filling 9am -1 pm MIT Training Room | Chow Chee Yen/LHDNM | Junior/Senior level
5 Recent Tax Development 9am-5pm Sibu Harpal Singh Dhillon Members
B Workshop: Interpretation of Tax Statutes 9am-12:30 pm | MIT Training Room Renuka Bhupalan Semi-senior
Through Case Law
6 Warkshop: Application of Tax Gases for 2 pm-5pm MIT Training Room Renuka Bhupalan Semi-senior
| Appeals and Tax Advice
7 Recent Tax Development 9am-5pm Kuching Harpal Singh Dhillon Members
12 Waorkshop: Investment Incentives 9am-5pm Kuching Chow Chee Yen Junior/Senior level
17 Seminar: Section 153 - The New 9am -12:30 pm Pan Pacific, KL Various Speakers Mgmt level
Tax Agent Licence
18 Workshop: Investment Incentives 9am-5pm Kota Kinabalu Chow Chee Yen Juniot/Senior level
4 Workshop: Basic Corporate Tax Planning 9am-5pm MIT Training Room Chow Chee Yen Junior/Senior level
29 Workshop: Advanced Corporate Tax Planning 9am-5pm MIT Training Room Chow Chee Yen Junior/Senior level
31 Seminar: Tax Cases 9am-5pm KL Various Speakers Junior/Senior level
2 Workshop: Taxation for Property Developers 9am-1pm MIT Training Room Chow Chee Yen Junior/Senior level
and Investment Holding Companies
2 Waorkshop: Taxation for Unit Trusts, REITs 2pm-5pm MIT Training Room Chow Chee Yen Junior/Senior fevel
and Trade Associations
6 Warkshop: Investment Incentives 9am-5pm Ipoh Chow Chee Yen Junior/Senior level
12 Waorkshop: Tax Planning for Real Property 9am-5pm MIT Training Room Chow Chee Yen Junior/Senior level
Gains Tax and RPC Shares
16 Waorkshop: Investment Incentives 9am-5pm Melaka Chow Chee Yen Junior/Senior level
17 Workshop: Investment Incentives 9am-5pm Johor Bahru Chow Chee Yen Junior/Senior leve!
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There were many changes in the local tax scene that took place in the first quarter of 2006.
First, the new year was greeted rather unfavourably by the tax practitioners as well as
auditors when the Ministry of Finance (MOE) issued the new Guidelines for the
Application of License under Sec 153 of Income Tax Act 1967.

The Malaysian Instirute of Taxation (MIT) quickly collated the views of our members and
submitted a memorandum to MOF outlining some of our comment and suggestions. We are
currently waiting for the responses from MOF and we hope that the issues raised in the
memorandum would be considered favourably by MOE

Secondly, with effect from 1 January 2006, Malaysia' has
adopted the Financial Reporting Standards (FRSs), issued by
the Malaysian Accounting Standards Board (MASB), which
will see Malaysia a step closer towards the worldwide
convergence of financial reporting. The adoption of FRSs is
likely to have an impact on the users from taxation point of
view, which needs to be addressed urgently. The urgency
arises from the fact that currently tax estimates provided by
the taxpayers for the year of assessment 2006 may need to be
amended 6 months after the commencement of the financial
year (e.g, companies with year ends of 31 December 2005
can amend their tax estimate in June 2006) and the tax year
of 2006 has already commenced together with the fact that
the tax returns for 2006 need to be submitted in due course.
In addition to the above issues, any lack of clarity of tax
treatment of the tax issues arising from the FRSs could affect
the current pricing of commereial transactions taking place
in the Malaysian economy.

In view of the above, MIT is recommending to establish a
working group consisting of Lembaga Hasil Dalam Negeri
Malaysia (LHDNM), MOE, MASRB and MIT. The chjective
of the working group is to identify the tax issues and the
relevant tax treatment relating to the changes brought about
by each of the FRSs that is adopted. We are also of the view
that it is important to create an awareness of the
implications to users including the tax agents, MOF and
LHDNM officers, etc. through an education awareness
process. These recommendations have been forwarded to the
relevant parties and we are currently awaiting for the
response.

On 27 February 2006, MOF issued a press release informing
of its decision to postpone the implementation of the Goods
and Services Tax (GST) to a later dare. Originally GST was
to take effect on 1 January 2007. MIT supports the
Government’s decision to defer the implementation and
feels that the Government has reacted positively to the
industry feedback received during its extensive consultations
with the public and business communiry across the country.
In the meantime, the draft GST legislation could be exposed

for public comment as that would enable an even more
effective consultation process. To ensure a smooth transition
to GST when the new implementation date is announced
and takes effect, the Government should look into the
administration issues that concern GST and the additional
time will be utilised to enhance the capabilities of the
Customs Department.

In February, 1 had been invited to attend the “Ma jlis
Pelancaran Bulan Perkhidmatan Pembayar Cukai dan
e-Filing” at the headquarters of LHDNM in Jalan Duta. At
the function, the LHDNM launched e-Filing, the smarter
way of submitting your income tax return forms online. The
LHDNM will embark on 2 nationwide roadshow to educate
taxpayers on how to use this new system. MIT has pledged
our support inassisting the LHDNM in its initiatives.

Working closely with LHDNM, the Institute will again
collaborate with LHDNM to bring you the premier tax event
of the year, National Tax Conference 2006. The conference
is to be held on 22 & 23 August 2006 at Putra World Trade
Centre, KL. As the year has seen many changes, the
organisers have aptly identified the conference theme as
“Moving Forward, Managing Changes”.

So please do support the conference as you have in the past
years.

Haji Abdul Hamid bin Mohd Hassan
President

1st Quarter 2006 Tax Nasional 1



(\\ w"-'.‘>g
A N
{._.C \/ -.>‘ - >

The Editor's Note

The announcement by the Ministry of Finance (MOF) on 23 4
February 2006 to defer the implementation of Goods and
Services Tax (GST) had received positive feedback from all
sectors. This move will definitely give the business sectors,
especially the small and medium enterprises (SMEs), extended
time to prepare for the GST system as well as to train their
personnel of the various functional departments involved in the whole supply

chain to be GST-ready.

=

In this issue, we have two articles discussing the impact of the implementation
of GST in Malaysia. Ely Raziah Abdul Rashid and Faridah Ahmad present an
interesting analysis on SMEs awareness of GST in their article “Exploring the
Level of Awareness of SMEs Towards GST Implementation in Malaysia” while
Chan Kee Hong discusses the impact of GST on property developers in his
article “Malaysian Property Developers — What is the GST Impact and How
Will the Deferment Help?”.

Besides the MOF announcement on GST deferment, implementation of the
new Financial Reporting Srandards (FRS), released by the Malaysian
Accounting Standards Board (MASB), for companies with financial year-ends
beginning on or after 1 January 2006 also creates significant impact on the tax
treatment of specific transactions. In this aspect, Eow Siew Lee provides some
insights on the implications of taxation as a result of the implementation of
the new FRS in her article “What Do We Know about FRS and Tax?".

For recent events held by the Institute, please browse through the pages under
the Institute News.

Other articles of interest include:

Can Feng Shui Expenditure Qualify for Capital Allowances?

In this article, SG Toh provides an interest analysis on the principles and tax
cases to identify whether a Pa Kua can qualify as plant for the purpose of
claiming capital allowances.

Tax Audits and Statutory Audits - What's the Differencel

In this article, Kenneth Yong provides an overview of the major differences
between tax audits and statutory audits, and discusses how these differences
can create confusion among corporate taxpayers, especially those in the SMEs
segment.

Customs Considerations Concerning the Import and Export of Plants and Animals
In this article, Thomas Selva Doss explains the stringent procedures on the
cross border movement of plants and animals in order to govern the entry as
well as to prevent the spread of disease and to protect endangered species.

Taxability of Business Receipts

Siva Nair discusses the taxability of business receipts in the areas of timing,
recognition in tax computation and valuation. He also refers to many tax cases
to provide a greater understanding on the principles explained in his article.

Harpal S. Dhillon
Editor of Tax Nasional
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Institute News

Dr Sivamoorthy presenting a souvenir to Mdm Ng Qi Leng
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The Council Members together with the staff and
members of the Malaysian Institute of Taxation
express their heartiest congratulations

to

Y.Bhg Dato’ Liew Lee Leong, Raymond,

Council Member of Malaysian Institute of Taxation.

This event was organised by the
Malaysian Institute of Taxation
(MIT) Johor Branch at M Suite
Hotel, Johor Bahru. It was well
received by  members  and
representatives from MIT, Malaysian
Institute of Accountants (MIA),
Lembaga Hasil Dalam Negeri
Malaysia (LHDNM) and Malaysian
Association of Tax Accountants

(MATA).

Dr S Sivamoorthy of MIT gave the
opening address followed by Mr Sam
Soh of MIA, En Azman bin Md Taib
of MATA and Mdm Ng Oi Leng of

the LHDNM. With the transfer of
Mdm Ng's posting to Kuala Lumpur,
the organisers, as a gesture of goodwill,
gave a farewell gift. It was during her
tenure in Johor Bahru that the tax
consultants and accountants felt thar
the relationship and practical
understanding with LHDNM was
strengthened. The dialogues and
trdining programmes with LHDNM
captured the attention and promotes
advance cooperation for all members
at large.

It was a wonderful evening fellowship
for all.
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PROMOTING MIT
PROFESSIONAL EXAMINATIONS
AT THE LOCAL UNIVERSITIES

A series of career talks were held in various local universities as part of the programme initiated by the Institure’s Education &
Student Affairs Committee to create awareness and promore its professional examinations.

Universiti Teknologi Malaysia

Dr. Sivamoorthy recently presented a
career talk at Universiti Teknologi Mara
(UTM), Johor Bahr. Sixty five
undergraduatés from the Faculty of
Human Resource Management attended

the talk.

Universiti Tenaga Nasional

MIT East Coast Branch Chairman,
Mr. Wong Seng Chong, represented
the Institute to deliver a talk to
accounting  undergraduates  and
fecturers attached to the College of
Business Management and Accounting
on 11 January 2006. The talk provided
an overview on MIT Examinations and
the tax implication announced under

2006 Budger. The ralk was well

Undergraduates from UTM listening ta a point highlighted
by Dr Sivamaorthy

over three hundreds
participants attended the event.

received as

Universiti Malaya
During the aceounting club’s career week,
Mr Adrian Yeo conducted a talk to the

Institute News

undergraduates from the Faculty of
Business and Accountancy.

Universiti Malaysia Sarawak

Mr Lau Yaw Joo addressed over eighty
undergraduates at Dewan Unimas on 25
February 2006. He presented an
informative guide on MIT Professional
Examinations as well as highlighting the
benefits in pursuing a career in taxation
to the undergraduates.

University Putra Malaysia

Mr Adrian Yeo shared some of his
personal experiences while delivering a
talk promoting MIT  Professional
Examinations to the undergraduates from
the Faculty of Economics and
Management on 27 February 2006.

REITs — Challenges in the 21st Century

Various parties’ expectations, perspective and experiences
with Real Estate Investment Trusts (REITs) in Malaysia were
secently discussed at a seminar organised by MIT and the
Malaysian  Institute of Chartered Secretaries and

Administrators (MAICSA).

Az Stewart Labrooy, who was behind the successful listing of
S XIS-REIT on Bursa Malaysia, was present at the seminar
i shared his experience as a property owner and his listing
wsperience of AXIS-REIT. He provided insights as to why the

Mr Shahrin Shaikh Mohd, the Assistant Head, Trusts and
Investment Management Department of the Securities
Commission of Malaysia provided an update on the
developments of REITs in Malaysia. He shared the regulator's
expectation and discussed cthe issues affecting the
developments of the REITs market.

Participants found the presentations by the experts from various fields,
like investment banking and legal, useful and educational.

During the seminar, a forum was held to discuss the future of
Malaysian REITs.

MIT conducred a teach-in session on taxation for property development
companies. It was organised by the Real Estate and Housing Developers’
Association Malaysia (REHDA). The speakers from PricewaterhouseCoopers
provided the industry players with an insight into the areas focused upon by
the LHDNM on property companies.

1st Quarter 2008 Tax Nasional 5



Technical

(1st Quarter - as at 15 March 2006)

Public Ruling

The Lembaga Hasil Dalam Negeri Malaysia (LHDNM) released

the following public rulings:-

® Public Ruling 4/2005 on Withholding Tax on Special
Classes of Income. This Ruling was issued on 12 September
2005. This Ruling explains the tax implications on the
Special Classes of Income chargeable to tax under Sec 4A of
the Income Tax Act 1967.

¢ Public Ruling 5/2005 on Deduction for Loss of Cash &
Treatment of Recoveries. This Ruling was issued on 14
November 2005. This Ruling explains the deductibility of
loss of cash in the course of business and the treatment of the
recoveries of such loss.

® Public Ruling 6/2005 on Trade Associations. This Ruling
was issued on 8 December 2005. This Ruling explains the
tax treatment accorded to trade associations.

®  Public Ruling 1/2006 on Perquisites from Employment. This
Ruling was issued on 17 January 2006. This Ruling explains
the tax treatment of perquisites in relation to an employment.

e Public Ruling 2/2006 on Tax Borne By Employers. This
Ruling was issued on 17 January 2006. This Ruling explains
the computation of the perquisite relating to income tax of
the employee bhorne by the employer as well as the
computation of tax payable by the employee who is entitled
to such perquisite.

° Second Addendum to Public Ruling 2/2004 which
elaborates further on the treatment for goods and services
offered at discount prices.

Legislation

Parliamentary Acts
The Finance Act 2005 (Act 644) was gazetted on 31 December
2005. A copy of the Act is available at www.mit.ore.my.

The Ministry of Finance has announced on 22 February 2006
that the implementation of the Goods & Services Tax (GST)
will be deferred to provide sufficient rime to resolve issues raised
by the private sector. It was earlier announced in the 2005
Budget that GST would be implemented on 1 January 2007.

Garzette Orders
The following Orders and Rules have been gazetted. The key
features are highlighted below.

® Income Tax (Deduction for Incorporation Expenses)

(Amendment) Rules 2005 [P.U. (A) 472]

- with effect from vear of assessment 2004, a company
which is incorporared in Malaysia -
a) on or after 13 September 2003 and having authorised
capital of not more than RM2,500,000; or
b) on or after | January 1973 but prior to 13 September
2003 and having authorised capital of not more than

RM250,000.
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shall be allowed deduction on the expenditire incurred by

the company in relation to its incorporation.

- in view of the above, the Income Tax (Deduction for
Incorporation Expenses) Rules 2003 [P.U. (A) 475/2003] is
amended accordingly.

¢ Promotion of Investments (Promoted Activities and
Promoted Products for High Technology Companies)
(Amendment) (No.3) Order 2005 [P.U. (A) 482]
- this Order seek to include the following items as promoted
products:-

Products/Activities

7 April 2004

Advanced electronics | Design, development and

manufacture of printer mechanism

Development and production of 25 Mavember 2004

surface mount components
Nano particles and their
. farmulations thersof

| Moulds, tools and dies for
| automotive industry

Advanced materials 14 October 2004

Engineering support
industries/services

27 February 2004
|

® Promotion of Investments (Promoted Activities and
Promoted Products for Small Scale Companies)
(Amendment) (No.3) Order 2005 [P.U. (A) 483]

- this Order seek to include the following items as promoted
products:-

Productsfctivitios

Manufacture of palm oil } Oleochemicals or oleachemical ‘ 5 August 2004
and palm kernel oil derivatives or preparations
products and their
derivatives i
Manufacture of chemicals | Bio-resin (hiopolymer) 30 January 2004
and pharmaceuticals
lnkjet inks 5August 2004

Assembly & manufacture | Measurement or scale 30 January 2004
of electrical & electronic | instrument
products and components |
and parts thereof i

| Security equipment, | 21 October 2004

. compenents and part thereof ’
Miscellaneous Microbials and probiotics 28 October 2004
Manufacture of plastic Epoxy encapsulation moulding | 1 April 2004

products i compound ‘

® Stamp Duty (Exemption) (No.27) Order 2005 [P.U. (A) 484]
- all instruments of deed of assignment between a Real Estate
Investment Trust or a Property Trust Fund approved by the
Securities Commission and the disposer relating to the
purchase of real property are exempted from stamp duty.
- the exemption is effective from 26 October 2005.

¢ Income Tax (Retwmns by Employers) Ovder 2006 [P.U. (A) 14]

- every employer shall prepare and deliver the Form E to the
Director General within thirty days following the date of
the publication of rthis Order which will include the
required information.

- every employer shall prepare and deliver to the employee
on or before 30 March 2006, the salary statement in Form
CP 34 or 8C containing the required information.

- the Form E shall be delivered to the Director General at
the address specified in the said Form.




mmomoted

A) 484]
-"' EStE\tE
=3 by the
I 5o the
il Sty

4) 14]
E to the
F Sare of
inte the

mrlovee
b Form

==rs] at

the Form E may be obtained at any branch of the Inland

Revenue Board of Malaysia or by downloading from the

website at www.hasil.org.my.

Income Tax (Exemption)(No.9) Order 2006 [P.U. (A) 50]

this exemption is effective from year of assessment 2001.
a Malaysian resident company is exempted from tax on its
statutory income in relation to a new project for a period
of 10 consecutive years of assessment.

Schedule 4C shall apply to the adjusted loss from the new

project for any year of assessment.

“new project” is defined to mean the first project carried
out by a company for the purpose of underraking an
approved food production project which is approved by
the Minisrer.

paragraphs 5 and 6 of Schedule 7A shall apply to the

amount exempred.

this Order shall not apply where the company has been

granted incentives under the Promotion of Investments

Act 1986, reinvestment allowance under Schedule 7A,
deduction under the Income Tax (Deduction for Investment
i an Approved Food Production Project) Rules 2006, etc.

Income Tax (Exemption)(No.10) Order 2006 [P.U. (A) 51]

this exemption is effective from year of assessment 2001
and 2002 for new project and expansion projects
respectively.

a Malaysian resident company is exempred from tax on its
statutory income in relation to anew project for a period of 10
consecutive years of assessment or in relation to an expansion
project for a period of 5 consecutive years of assessment.
losses incurred prior and during the exempt vears of
exemption are allowed to be carried forward to post-
exempt years of assessment.

“new project” is defined to mean the first project carried out
by a company for the purpose of undertaking an approved
food production project which is approved by the Minister.
“expansion project” is defined to mean a project carried
out by a company for the purpose of expanding its existing
approved food production project where the project has
not been granted an exemption under this Order, involves
a new area of land and is approved by the Minister.
paragraphs 5 and 6 of Schedule 7A shall apply to the
amount exempted.

this Order shall not apply where the company has been
granted incentives under the Promotion of Investments Act
1986, reinvestment allowance under Schedule 7A,
deduscrion under the Income Tax (Deduction for Investment in
an Approved Food Production Project) Rules 20086, ete.

Income Tax (Deduction for Investment in an Approved
Food Production Project) Rules 2006 [P.U. (A) 55]

- these Rules are effective from vear of assessment 2001 and

revokes the Income Tax (Deduction for Investment in an
Approved Food Production Project) Rules 2001 [P.U. (A)
S1/20011.

a deduction equivalent to the value of investment made
in the project approved by the Minister for the sole
purpose of financing an approved food production
project.

Technical Updates

- “investment” is defined to mean investment in the form of
cash or holding of shares in a relared company.

- “relared company” is defined to mean a company, on or
after 11 September 2004 (prior to 11 September 2004),
with at least 70% (100%) of its issued share capiral
directly owned by a company that made the investment
for the purpose of an approved food project.

- these Rules shall not apply where a company has been
granted exemption for an approved food production
project under the Income Tax (Exempton)(No.9) Order
2006 and Income Tax (Exemption)(No.10) Order 2006 or
to an applicarion for approval for the approved food
production project made after 30 September 2005.

¢ Income Tax (Accelerated Capital Allowance)(Conservation
of Energy) (Revocation) Rules 2006 [P.U.(A) 64]

- the Income Tax (Accelerated Capital Allowance)
(Conservation of Energy) Rules 2003 [P.UJ. (A) 349/2003] is
revoked with effect from 1 Ocrober 2005.

- where a company has incurred qualifying plant
expenditure on or before 30 September 2005 and has been
allowed the accelerated claim under the revoked Rules is

entitled to claim until the allowance is fully absorbed.

Dialogues
A Technical Dialogue was held by the LHDNM with the
professional bodies on 15 March 2006.

Guidelines
Ministry of Finance
The Ministry of Finance has issued the following guidelines:-

e  Guidelines on the application and renewal of a tax agent;
and

e Procedures for the application and renewal of an
auditor/company liquidator.

The above guidelines detail the new requirements and
procedures to be complied with in applying for the tax agents'
license as well as irs renewal. These guidelines and procedures
shall be effective from 1 January 2006.

Copies of the guidelines, procedures and relevant application
forms are available at www.mit.org under the Technical Section
— Circulars.

Securities Commission

The Securities Commission (SC) released the first global
Islamic financial secror’s Guidelines for Real Estate Investment
Trusts (REITs) on 21 November 2005. The use of Islamic REITs
is expected to further develop the Islamic capiral market.
Syariah compliance crireria are provided in the Guidelines to
guide management companies in their activities relating to
Islamic REITs, including the types of Syariah permissible and
non-permissible rental and investment activities of such a fund.
The Islamic REITs Guidelines have been approved by the SC's
Syariah Advisory Council. A copy of the Guidelines is available
at WWW.sc.com.my.

1st Quarter 2006 Tax Nasional 7




National ’ |
TAX CONFERENCE

':.,f-—jllul‘

Malaysian Tax Academy LHDNM Malaysian Institute of Taxation

Contact Persons: Contact Persons:

Mr. Hapiz Abdullah Sani / Mr. Saiful Anuar Ismail Ms. Nur / Ms. Latha

Tel: 03-8925 5611 ext 249/212 Fax: 03-8925 7005 Tel: 03-2162 8989 ext 106/108 Fax: 03 -2162 8990
E-mail: esther@hasil.org.my

E-mail: ntc@mit. org.my
Website: www.hasil.org.my Website: www.mit.org.my




“TIONAL TAX CONFERENCE 2006

Officer / MIT Member RM 700
moer Firm's Staff /

ber of Supporting Body / RM 800 RM 1000
Wwember of Spensor

RM 800

Wos-Member RM 900 RM 1200
“remier Plus

10 participants registered from the same organisation get 1 FREE seat

s All fees are inclusive of conference notes, refreshments and lunch.
For Malaysian outstation cheque, a surcharge of RMO0.50 is required to be included in the total cheque amount.

ETAILS (Please write details clearly) FOR OFFICE USE

Wi =me (As per IC ) Mir/Ms/Mrs/Madam/Dr Date Received

[iinign=tion

BEnsation Amount (RM)

OR Number

Fax Email

Docket Number

2| Assistant (if applicable)
i reguirements: [ Normal [ Vegetarian [ Others, please specify

Please cross cheque
made payable to

ERSHIP AFFILIATION MIT-NTC and mail

= lindicate which body you are associated with and your membership number: pa"?“e“‘ .mgemer ith
registration form to

0 ACCA O OMA O CPA Australia 0O MAICSA 0O MIA 0O MICPA the above address.
Musres oleasespecify __ Membership number Aayssion il only

be permitted and a
confirmation letter will
=WT DETAILS (Please write NTC 2006, your name and contact number at the reverse of the cheque) only be issued upon

i mersby enclose O Cash (RM) receipt of full payment.
[ Personal Chegque/Banker's Order for (RM) Registration can be
 Company Cheque for (RM) made via fax.

SACCOMODATION

el, Kuala Lumpur is the official hotel for the NTC 2006. Accommodation room rates are quoted 6na per room per night
tact the hotel directly for reservation and other details. Hotel bills are to be settled by delegates directly with the hotel.
- Mis Alicia J Herrera

+ £330 Fax: 03-4043 5253 Email: ajherrera@panpacific.com



Direct Taxes

4 Il—tﬁ"ﬂ

B\ abou

10 1st Quarter 2008

-




hat is so special about Financial Reporting Standards
FRS)? For one, all companies with financial year-ends
mning on or after 1 January 2006 must comply with the
alaysian equivalent of the International Financial
sorting Standards (IFRS). This may seem like we have a

ur bit of time as the earliest audited report will only be out
=ext year. However, bear in mind that companies, particularly
ublic listed companies would need to publish quarrerly
‘==ports to their shareholders. Therefore, what is FRS: how will
% affect the bottom line; and its tax implications must be
wnderstood now.

Fortunately, Malaysia is not the first country to adopt the FRS
@s Singapore and Australia have adopred it since 1 January
Z005. Ample literature has been published on why the IFRS is
Seing adopted worldwide; but what is lacking is the
snderstanding of the tax implications arising from the
adoprion of the FRS.

This article will attempt to provide some initial insight to the
Sr-reaching implications on taxation.

Table 1 summarises the list of revised or new FRSs released by
the Malaysian Accounting Standards Board (MASB).

Table 1: Summary of Revised/New FRSs released
by MASB '

Standard Title 5:;1';:’:5': i
Revised by Exposure Drafts

FRS 3 Business Combinations FRS 122 2604

FRS S5 Nan-Current Assets Held for Sale FRS 135 2004

& Discontinued Operations

FRS 101 Presentation of Financial Statements ~ FRS 107 2004

FRS 102 Inventories FRS 102 2004

FRS 108 Accounting Policies, Changes in

Accounting Estimates and Errors

FRS 108 2004

FRS 110 Events After the Balance Sheet Date  FRS 110 2004
FBS 116 Property, Plant and Equipment FRS 116 2004
RS 117 Leases FRS 117 2004

The Effects of Changes in Foreign
Exchange Rates

FRS 121 2004

5124 Related Party Disclosures FRS 124 2004

5132 Financial Instruments: Disclosure & FRS 132 2004
Presentation

FRS 133 Earnings Per Share FRS 133 zo0m

FRS 136 Impairment of Assets FRS 136 2004

Direct Taxes

FRS 127 Consolidated Financial Statements FRS 127 2004
and Investments in Subsidiaries
FRS 128 Investments in Associates FRS 128 2004
FRS 131 Financial Reporting of Interests in ~ FRS 131 2004
Joint Venture
New MASB Standards
FRS 1 First-time Adoption of Financial
Reporting Standards
FRS 2 Share-based Payment
FRS 138 Intangible Assets FRS 109 2004
FRS 139 Financial Instruments:
Recognition & Measurement
FRS 140 Investment Property FRS 125 2604

The Link between Accounting and Taxation

Before we look into the changes brought about by these FRSs,
let us look at why the FRS will affect tax. Although
accounting and taxation are governed by separate principles
and standards, the link between accounting and taxation
exists. The first step by businesses to determine its tax liability
is normally from the profit and loss account or to be specific,
the profit hefore taxarion figure. So, it is not surprising that
any changes to the manner in which the profit figure is
determined would affect tax.

Cerrain income tax definitions may have a direct link to the
balance sheet of a company. For example in Australia, the
“safe harbour” test of the thin capitalisation rules, in very
broad terms, allows a debt to equity ratio of 3:1. However,
this may not be achieved by many companies as the thin
capitalisation provisions in the tax legislation are directly
linked to the standards in identifying and valuing assets.
What about Malaysia? For example, the definition of a real
property company depends on the value of the total rangible
assets i.e. the aggregate of the market value of the real
property or shares or both and the value of other tangible
assets. Hence, with FRS moving towards fair value
accounting, would it cause companies to fall outside the
definition of a real property company!

Currently, the following three methods are used to determine
the amount of stamp duty payable on the transfer of non-lisced
shares of a company, i.e. the (i) value of the consideration; (ii)
net tangible assets; and (iii) Price Farning multiple. The
question now: Is it necessary for the relevant authorites to
review these methods!?

4th Quarter 2005 Tax Nasional 11



Direct Taxes

Transition period

The adoption of FRS creates, to a certain extent, a level of
uncertainty in tax. This then brings us o the issue of preparedness
— how prepared are we? Different practitioners may have differing
views on the implications caused by a particular change in the
FRS. Professor Dr Jeyapalan Kasipillai of Universiti Urara
Malaysia’s Faculty of Accountancy is of the view that tax
practitioners, especially those in the small and medium-size
practice, would face difficulties in complying with the FRSs. Even
those small business companies (including smaller non-listed
companies) may find it cumbersome or impractical to adopt the
FRSs. Professor Dr Jeya also added that the accounting academia
has to familiarise itself with the new FRSs as they will be grooming
future accountants. At Universiti Utara Malaysia, most of the
academicians attached to the Faculty of Accountancy are aware of
the changes but what is needed is greater practical exposure.

Therefore, it is pertinent that immediate action be taken to
manage the transitional period. For example, a working group
could be formed by the relevant parties, that is, the rax
authorities and the tax practitioners, to determine what course
of action should be taken to address the tax issues arising from
the FRSs to avoid inconsistencies in the interpretation of the
rules that are ro be applied.

To manage the transitional period effectively, clear and specific
tasks should be identified and allocared to relevant parties. For
the benefit of taxpayers, findings of the working group may be
distributed to taxpayers for their knowledge as in most instances
taxpayers need to know, with a cerrain degree of confidence,
what the tax changes are and the authorities’ stand on a
particular matter. In the event transitional provisions are
necessary to address some of these issues, the Ministry of Finance
could consider introducing specific Rulings.

Now would be the hest time to look at what steps other
countries have taken to face the FRS challenge. In Australia,
the FRSs were gazetted in July 2004 and were operational from
1 January 2005. The Head of the National Tax Liaison Group
(NTLG) endorsed the establishment of the NTLG
International Financial Reporting Standards sub-committee to
provide a forum for the Tax Office, Treasury and professional
associations to raise and discuss issues associated with the IFRS
adoption. The first meeting was held on 2 December 2004, The
focus of the sub-committee was as listed below (but not
restricted to):

* Raising priority issues and working with the Tax Office to
reach co-designed solutions.

* Identifying and addressing assurance, administrative and
interpretative issues as the IFRS regime unfolds over time.

¢ Other matters that may be referred to it by the NTLG.
The Australian Tax Office also planned to maintain an updared

webpage of the IFRS-tax impact as well as developing
publications for raxpayers.

12 1st Quarter 2006 Tax Nasional

Changes in the FRSs and possible tax impact

To kick start the thinking process, the author has selected
certain changes from the FRSs with an indication of its possible
tax impact.

FRS 108 Accounting Policies, Changes in Accounting
Estimates and Errors

Selected Changes

Possible Tax Implications

Retrospective application of
voluntary changes in accounting
policies and retrospective
restatement to correct prior
period errors.

Are taxpayers required to
restate previous tax
computations or treat it as
current year adjustments?

FRS 116 Property, Plant and Equipment

Selected Changes Possible Tax Implications
Depreciation charge to be
determined separately for each
significant part of an item of
property, plant and equipment.

Will the segregated
components be treated as
qualifying capital
expenditure?

An item of property, plant and
equipment is required to be
depreciated when it is available
for use and to continue until it
is derecognised, even if during
that period the item is idle.

Generally, items which are
nat in use for business do
not qualify for capital
allowances. This would result
in a permanent difference
between accounting and tax.

Costs of its dismantlement,
removal or restoration included
as costs of property, plant and
equipment.

Would these costs be treated
as qualifying capital
expenditure?

FRS 121 The Effects of Changes in .F_ereign Exchange Rates

Selected Changes

Possible Tax Implications

Exchange differences arising
from a severe devaluation or
depreciation of a currency
against which there is no means
of hedging to be recognised in
profit and loss (previously
allowed to be capitalised).

Are exchange differences
recognised to be treated as
tax deductible?

Preparation of financial reports
in functional currency (i.e. the

Financial statements may need
to be translated to Malaysian

currency of the primary Ringgit (RM) if the functional
economic environment in which | currency is not in RM.
the entity operates). Therefore, there seems to be

no requirement for financial

\ statements to be in RM.




FRS 138 Intangible Assets

ected Changes

*n ntzngible asset shall be
scpgnised provided it meets
#= definition/recognition
#i=ria and its fair value can
= measured reliably,

Currently, only selected
expenditure™ qualify for
deduction. Would expenditure
on internet domain names,
copyrights, franchise
agreements, etc be accorded
the same treatment? Or
would they be eligible for
capital allowances?

Possible Tax Implications

Cost of acquisition of proprietary rights (pazents, industrial design
o mademarks) s allowed a deduction over a period of 5 years. This
& applicable only to manufacauring companies which are at least 70%
Malaysian ouned [Income Tax (Deduction for Cost of Acquisition of
Proprietary Rights) Rules 2002].

Cost of developing a website which is electronic commerce enabled is

allowed a deduction over a period of 5 years [Income Tax (Deduction
sor Cost of Developing Website) Rules 2003].

FRS 139 Financial Instruments; Recognition and Measurement

Selected Changes

Financial assets classified as

“fair value through profit or

Joss” are measured at fair value

=nd any movement in that fair

walue at each balance sheet

date is taken directly to the
income statement.

'Possible Tax Implications

Are such differences in
valuations deductible/taxable
when charged to the income
statement or when realised?

=nandial instruments, on initial
secognition, are recognised at
2ir value plus in some cases,
rznsaction costs i.e. transaction
costs are {0 be capitalised and
=mortised over the expected
w=nayment period. (Transaction
@=<ts are incremental costs that
== directly attributable to the
acsuisition or issue of the
imancial instrument.)

Would the transaction costs
be fully deductible when
incurred?

ICLUSION

ssues raised above are only the tip of the iceberg. More

and analysis of the FRSs need to be done toevaluate
impact of FRS on taxation. Considering that we are
in the first quarter of 2006, no time should be lost.
Soped that the tax authorities realise the urgency in

Direct Taxes

addressing the FRS challenge. More so with self-asse

a consistent understanding and application sho ;
available so that taxpayers do not resore to applying their
own interpretation; or allowing — yet again — another audit
officers field day.

Based on an announcement by the MASB on 23
February 2006, compliance with the FRS is mandatory
for all entities other than private entities. A private
entity is defined as a private company, incorporated under
the Companies Act 1965, that —

® isnot itself required to prepare or lodge any financial
statements under any law administered by the
Securities Commission or Bank Negara Malaysia;
and

® is not a subsidiary or associate of, or jointly
controlled by, an entity which is required to prepare
or lodge any financial statements under any law
administered by the Securities Commission or Bank
Negara Malaysia.

It is further highlighted that FRS 117 Leases, FRS 124
Related Party Disclosures and FRS 139 Financial
Instruments: Recognition and Measurement shall apply
to annual periods beginning on or after 1 October 2006.

REFERENCES:
Auseralian CPA, July 2004 edition.

NTLG IFRS sub-committee: overview, extracted from
Australian Tax Office webpage at www.ato.gov.au.

The KPMG Guide: FRS 139 Financial Instruments: Recognition
and Measwrement, 2005 edition.

The KPMG Guide: Consolidated entities incorporating FRSs 3,
136, 138; 127, 128 and 131, 2005 edition.
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TAX AUDITS AND
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8 =l bur the last five years of Malaysian corporate history, the
id “audit" has been the exclusive province of the accounting
Miisssion, being associated with directors summoning the
WEsors in to perform the year-end financial audit of the company.

= in 2001, the accounting profession's long-standing
ismopoly on the term "audit” was shattered. The introduction
Wl e corporate self-assessment system in 2001 led the Inland
i=wcnue Board (IRB) to roll out the latest weapon in its
Foury - "tax audits”.

s, che terms tax audit and statutory audits became crucial
MliiEncrions in separating the two similar, yet very different,
of audit.

% article provides an overview of the major differences between
audits and starutery audits, and discusses how these diferences
=& create confusion among corporate taxpayers, especially those
& he Small and Medium Enterprises (SMEs) segment.

Boverning Act

A5 law relating to statutory audirs is laid out in Sec 169(4) of
== Companies Act 1965 which provides thart:

“The profit and loss account and the balance sheet of a company
<hall be duly audited before they are laid before the company at

annual general meeting..."”

Se=re is no specific equivalent in the Income Tax Act 1967 that
cifies that a company's records must be rax-audited.
Sowever, there are sufficient provisions to empower the IRB to
induct tax audits.

Objective

Jisire understandably, the objectives of statutory audits and rax
cits are different. Nonetheless, convineing taxpayers of these

Ferences can be challenging.

Tie purpose of staturory audits is mainly to provide assurance that:

the accounts give a true and fair view of the matters required

by Sec 169 of the Companies Act 1965;

i the accounts are drawn up in accordance with the provisions
| of the Companies Act 1965;

8 the accounts are in accordance with applicable approved
accounting standards; and

the accounting and other records and registers are properly
 kept.

iBe Companies Act 1965 does not prescribe any tax
impliance issues.

Direct Taxes

The objective of tax audits is two-fold:
a) prevent loss of revenue to the government; and

b) create awareness of the importance of reporting correct
income and pay the right amount of income tax.

Hopefully through tax audits, the IRB will also measure the

degree of rax compliance and identify complex issues facing
taxpayers and tax agents.

Timing and Frequency

Statutory audits are normally performed once a year, more times
if there are special circumstances (e.g. change in accounting
year-end that results in closing the books twice within the same
calendar year).

Tax audits on the other hand, do not have 2 fixed timetable.
The stated claim is that all taxpayers will be audired within a 3-
year cycle. Furthermore, the tax audit could cover 2 or 3 basis
periods in one go. The timing is entirely outside the hands of
taxpayers.

Selection for Audit

Following the prevailing provisions of the Companies Act 1965,
all companies regardless of size, are required to be audited.

While the IRB has indicated that all raxpayers will be tax-
audited, it remains to be seen just how this feat will be
accomplished, given that tax audit covers not just the large
number of corporate taxpayers but also those thousands of
individuals with businesses and partnerships.

Invitation to Audit

For statutory audits, the invitation to audit is normally issued by
the client (and for smaller (SMEs), usually after reminders from
the company secretary or auditor).

Under normal circumstances, it is difficult to fathom a corporate
taxpayer inviting the IRB to perform a tax audit on their
company. Much to the dismay of raxpayers, the IRB invites itself.

However, a notable exception is where the liquidator invites the
IRB for a tax audit to expedite tax clearance of a company under
liquidation.

Focus

A staturory audit is heavily driven by accounting standards.
The true-and-fair-view requisite necessitates compliance with
accounting standards in most circumstances. Therefore, the
statutory audit places heavy emphasis on testing the
application of accounting standards in the financial
statements.
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A tax audit focuses on the following in order to determine any
understatement of taxable income via the following:

a) under-declaration of income;
b) over-claiming of expenses;
¢) claiming incentives where conditions are not met; and

d) preparing an incorrect tax compuration, resulring in tax
undercharged.

Interestingly, there are two variants to rax audirs:

(1) general compliance audit, which rakes an overall view of the
tax computation and records; and

(2) issue-based audie, where special issues or special industries
are scrutinised. Some examples are presented helow:

(a) Investment holding companies — proper treatment of
interest restricton.

(b) Property developers and contractors — using percentage-
completion-method instead of receipt basis when
recognising revenue

(c) Investment dealing companies applying the lower-of-
cost or market value on individual asser basis ete.

(d) Manufacruring — eligibility to claim reinvestment
allowance.

Treatment of Audit Staff

During a tax audit, taxpayers are required by Sec 80(1A) of the
Income Tax Act 1967 to provide "an authorised officer with all
reasonable facilities and assistance for the exercise of his
powers...".

This safeguard ensures that the IRB audic-ream is teated
cordially and reasonably.

Alas, there is no such equivalent protection in the Companies
Act 1965. The amount of "comfort" thar the stanitory audit
team can expect from the audir client rests heavily upon their
public relations skills.
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Access to Documents

Sec 174(4) of the Companies Act 1965 stipulates that "An auds

of a company has a right of access at all veasonable times o =4
accounting and other records of the company ... and is entitled &
require from any officer ... such information and explanations ...
the purposes of audic.”

Similarly, Sec 80(1) of the Income Tax Act 1967 provides tha
"the Divector General shall at all times have full and free access o &l
lands, buildings and places and to all books and other documenis as
may search such lands, buildings and places and may inspect, copy
make extracts from any such baoks or documents without making
payment by way of fee ov reward.”

Note the interesting distincrion. Auditors only have access ar 2
reasonable times, while the DGIR has right of access at all times
Whether the distinction is due to accidental inconsistency
deliberate is a matter for conjecture.

Non Co-operation

In any audit, the necessary ingredient for a swift conclusion is ca
operation between parties, even if the co-operation is forced upon:

Both the Companies Act 1965 and the Inicome Tax Act 1967 have

provisions to promote co-operation.

Under the Companies Act 1963, officers who refuse to allow
audirors access to information can be imprisoned for 2 years

fined up to RM30,000.

Similarly, the Income Tax Act 1967 stipulates that obstruction of

IRB officers can attract a 1-year imprisonment or a fine berween
RM1,000 to RM10,000.

Fee

The staturory audit is a service provided by the auditor to the
client at a negotiated fee.

Fortunately, there is no fee payable for a tax audit. It would be
difficult to imagine how taxpayers would react if the
government were to impose a fee for carrying out a rax audir on
a taxpayer. In faimess; if the rax audit manages to uncover
additional raxes, then that's the fee in itself as the [RB will no
doubt be more than compensared for its efforts.



= audir, Sec 80(1) of the Income Tax Act 1967 empowers
I8SH oificers to make copies of documents without charge.

auditor
o the
8 lt d to

.. for

iile companies often extend photocopying services to the
mzory audit team, there have been cases where clients request
ancial auditors to bring their own photocopying paper.

gicome

fices that
fieess to all
mencs aned
e copy or
T oy

< conclusion of a staturory audit is an audit report, which may
hier be clean or qualified. Depending on the size or type of
smpany, the effects of a qualified audit report can range from
=ving no consequential effect (e.g. owner-managed company
with no bank borrowings) to heing devastating to the financial
standing or reputation of the reporting entity (e.g. listed
sompanies, or large charitable foundations whose reputations
=re ar stake).

S AT ﬂll
B Limes.

fECY OF

Similarly, the conclusion of a tax audit can also come in the
form of a clean report or a report on the understatement of rax
payable; it is envisaged that the latter is more likely, given the
cver-increasing targer of revenue collection set by the IRB.

e Depending on the issues discovered or addressed during the tax
g ron. audit, closure can be a painful jab to the pockets of the raxpayer.
_ In addition to incremental taxes arising from the tax audit,
e tave saxpayers also come face-on with that which they so despise -
fax penalties. Tax penalties arising from tax audits start from
80% on the additional taxes and can go up to 100% on
P llaw additional taxes, thus representing hefty transfers of wealth from
= or zaxpayer to the IRB.
I
o Implications to Taxpayers
between

The differences highlighted above may have a major effecr on
the expectations of taxpayers towards a year-end financial audir,
‘especially those in the SMEs segment.

" Taxpayers who do not fully appreciate the objective and scope of

2 statutory audit and a tax audit can easily be puzzled as they
,gut:ry: "The auditors have already performed their vear end
audit, and have issued a clean report; why then does the tax

1 the

ould be audit point to additional raxes and penalties relating to the same
if the wear. Whar were the auditors who came at year end doing?”
sudit on

umcover A naive remark perhaps, coming from an unaware taxpayer who
& will no fails to see the distinction. Nonetheless, this is a remark that can

rain the audit-client relationship.

Directors of smaller companies, in particular, are more vulnerable
to such misinterpretations, seeing that all audits are the same,
with the only difference being the faces of the audit team.

But different audits are bound by different covenants. Despite
efforts to align accounting standards and tax laws, there is srill
disparity between the two. It is in these differences that a tax
audit can bring our complications.

Furthermore, accounting standards have one feature that
overrides all other requirements: materialicy. Accounting
standards do not apply to immaterial items. However, rax law
does not provide roem for a notion as subjective as
mareriality. Items are either taxable or exempred, deductible

or added back.

These lingering issues will mean that a clean audit report is no
assurance that the raxpayer is fully tax compliant - a concept
that the layman may find difficult to fathom.

(CONCLUSION

The Author
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TRACT

s paper examines the usage intentions, artitudes, perceptions
i compliance considerations of in-house corporate tax
p=parers towards the electronic tax-filing system (e-filing). It
o evaluates the importance of various incentives thar would
ativate take-up of the efiling system. A mail survey was
ed to 656 in-house corporate rax preparers who worked in
public listed companies in Malaysia. One hundred and nine
ble questionnaires were received. The survey findings showed
- the respondents have strong usage intentions, positive
stitudes and perceptions of the e-iling system; nonetheless,
ey were wary of the security of the e-filing system. In addition,
results indicated that the quest for ‘speedy tax refund’ and
sority service” ranked as the two most important incentives
st would motivare usage. Collectively, lack of perceived
wsiness benefits, unwillingness to pay e-filing service fees and
< of confidence in the electronic administrative capabilities
= the tax agency appeared to discourage take-up. The survey
Sindings in this paper provide useful insight for the Malaysian
%2 authorities in implementing the e-filing system successfully.

RODUCTION

Globally, in harnessing che power of information and
ommunication technology (1CT), several rax authorities,
particularly those from the developed countries and European
_nion have progressively embraced an e-filing system. In the
msia-Pacific region, there are encouraging signs of the
widespread adoption of efiling system. Countries such as
_hina, Korea, Hong Kong, Japan, Taiwan, the Philippines, and
Singapore have opted to embrace the e-filing system
progressively (NTRC, 2003; SGATAR, 2003). The Malaysian
inland Revenue Board (IRB) launched the e-filing system to
—rporate taxpayers on 17 May 2004 (Chong, 2004) and to
wmdividual taxpayers on 10 February 2006.

#ith e-filing system, tax users (taxpayers and their tax
Sweparers) can file the tax returns and information electronically
*= Internet. Empirical evidence showed that e-filing is an
~—ccrive, easy to use, and a more accurate and speedy method
#han traditional paper filing (ETAAC, 2002). Predominantly,
“he use of e-filing could reduce time consuming visits and phone
==lls to the tax office and also minimise possible postal lost.

Although an efiling system offers the tax authorities,
s=xpayers and the tax practitioners a number of benefits over
\ling paper returns, the inherent weaknesses and insecurity of
soe e-filing system overrode the benefits. Experience of
erseas tax authorities have shown thar the move to embrace
5 e-filing system is not hassle free and nor well accepred by
parties. Even taxpayers and tax practitioners in the
d=veloped countries, such as the Unired States (US) and the
“nited Kingdom (UK) are still wary of the e-filing system
SCCA, 2002; ETAAC, 2002). Notably, tax users’ resistances
were, among others, mainly due to misconception of the e-
ilimg system; lack of understanding on the benefits and ease
W use; perceived insecurity of the e-filing system: and the cost
. compliance.

Direct Taxes

The real life phenomenon in various tax settings around the
world warrants the importance of conducting empirical research
to find out the porential tax users’ response towards the e-filing
system.

The Internal Revenue Service (IRS) of the US commissioned
Russell Marketing Research (RMR) to conduct the
‘Practitioners Attitudinal Tracking Study' and the ‘e-file
Taxpayer and Preparer Satisfaction Research' (e.g. RMR, 20034,
b). In the Asia-Pacific region, Wang (2002) and Lai, et al.
(2004) attempred to study the responses of Taiwanese taxpayers
and Malaysian tax practitioners’ acceptance of the e-filing
technology respectively. However, there had been little
published scholarly tax researches conducted to study the
reactions of corporate raxpayers (via the in-house tax preparers
or paid tax preparers) towards the e-filing system.

Considering that elecrronic filing initiative is the direction that
tax authorities is taking, the intention of this paper is to find out
the response of in-house corporate tax preparers in a developing
nation towards e-filing.

The aims of this paper are to:
(i)  assess the usage intentions, attitudes and perceptions of

Malaysian in-house corporate tax preparers towards the e-
filing system;

(ii) explore in-house corporate tax preparers’ compliance
considerations towards the e-filing system; and
(iii) examine rthe forms of incentives that will motivate them

to use e-filing system.
DATA AND RESEARCH METHOD

Gardner and Stewarr (1993) asserted that in relation to tax
research techniques, if field study involves attitudinal andfor
preferential studies, a questionnaire survey based on carefully
selecred staristical samples is deemed appropriare.

In an attempt to study the responses of Malaysian in-house
corporate tax preparers, a mail survey method was used.

Multiple-item statements were used in the questionnaire to
measure usage intention, attitude and perceived usefulness, ease
of use and insecurity of the e-filing system. To ensure content
validity, most of the statements were developed and adapted
from previous studies. For example, four statements used to
measure perceived usefulness and perceived ease of use were
adapred from Davis (1989). Six statements were adapted from
Chau and Hu (2001) but subsequently modified in order to
capture more precise behavioral intention (two statements) and
attitude (four statements) associated with the e-filling
technology. Four statements adapted from Parasuraman (2000)
were developed to measure perceived insecurity. Overall, these
statements were modified to capture the use of the e-filing
system. Single item questions were used to ascertain
respondents’ general perceptions towards e-filing; their opinions
of the e-filing system, in terms of whether e-filing should be
mandatory; their willingness to pay service fees in exchange for
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the e-filing service; and confidence in the electronic
administrative capabilities of the tax authorities.

The questionnaire was pre-tested before administering it on the
target respondents. Considering that the public listed companies
would have better resources (in terms of economic and technical
capacities) over the smaller companies, it was thus assumed that
they are more likely to respond to the government’s e-filing
initiative. As a result, questionnaires were mailed to 656 group
accountants or in-house corporate tax preparers who were
working for the public listed companies registered on the Kuala
Lumpur Stock Exchange (now known as Bursa Malaysia). Three
weeks after the initial mailing, a reminder letrer was sent to the
respondent to fill out and return the questionnaire.

One hundred and nine usable questionnaires were received;
hence the response rate was 15.8% (109/656). Although the
response rate was rather low, it compares well with other mail
surveys conducted in Malaysia, which generally report a
response Tate of hetween 10-25 percent (cited in Singh, 2003).
Since non-response bias might affect the validity and general
representation of the result, the approach to test for the
potential non-response bias, as recommended by Armstrong
and Overton (1977), was used. In this approach, the mean
scores for the research variables for the first 30 early
respondents and the last 30 respondents were compared. The t-
test result showed that no significanr differences and it was
therefore concluded that non-response bias is not a serious
problem in this study.

DATA ANALYSIS AND DISCUSSION
The Respondent’s Profiles

The predominant education level of the respondents was
professional qualification and university degree. About 72% of
the respondents were members of local professional bodies, such
as the Malaysian Institure of Accountants (MIA), Malaysian
Institute of Certified Public Accountants (MICPA) and the
Malaysian Institute of Chartered Secretaries and Administrators
(MAICSA). Approximately 34% of the respondents were
members of foreign professional accounting bodies in the UK,
Canada, Australia and New Zealand. A majority of the
respondents have established positions in the accounting and
tax professions. The breakdown of respondents is based on
industry classification and is presented in Table 1.
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TABLE 1

Respondent's Breakdown by Industry Classification

Industry Frequency Percentage (%)

Industrial product 24
Consumer product 20
Trading and services 14
‘Construction
Finance
9
Technalegy 4
Hotel ]
Other 1
Total 109 ) —

Usage Intentions, Attitudes and Perceptions of the E-filing
System

Overall, the survey findings indicate that the majority of the
respondents have strong usage intentions, positive attitudes and
high perceptions about the usefulness and ease of use of e-filing
technology. Nonetheless, the results also show thar respondents
are wary of the security of Internet technology. It is worth
noting that these are self-reported measures. Hence, the results
may not be a precise measure and could be over-reported. Legris
et al. (2003) pointed that at best, self-report measures should
serve as relative indicators:

Onrganisational Support

More than 97% of the respondents indicared that their
organisations have the provision of Internet access and
about 84% indicated that rthey have automated the
accounting services. However, only 7.3% of the tespondents
indicared that their organisations used specialised tax
preparation software.

It is worth noting here that at the time of study, there was no tax
preparation software that Malaysian taxpayers and tax
pracririoners could purchase off the shelf in the marketplace or
download from the Internet.




cived Business Benefits and General Perceptions of the
g System

0¥ the survey respondents, 75.2% believed that using the e-
Sime system would save costs, and 82.6% of them believed it
save time in the long run. About 72% of the respondents
Bebicved that using the efiling system would facilitare tax

smpliance and communication. Nonetheless, only 42%
Belicved that using the e-filing system would reduce errors in
X preparation.

= addition, only 23% of the respondents are of the opinion that
e-filing system should be mandatory. This result provides
t thar mandating e-filing roo early in the Malaysian tax
t:«mplla.nce setting may attract great resistance and criticism
Fom businesses and tax practitioners. Pragmatically, the e-filing
system should be an ‘add on’ to the existing traditional tax
service; it should not totally replace it, on the grounds of the
mequality of citizens in terms of the digital divide and the need
or human contact etc. Only 21% of the respondents indicated
i shat their willingness to pay a small fee in exchange for e-filing

services. More than half of them indicated that they are not

willing to pay any fee for using the e-filing service. The survey

found that majority of the respondents believed thar the e-filing

I service should be provided free of charge by the tax agency,
1 ~ A A
because they do not see the rationale for paying a fee in using
] X » & ‘e "
I he e-filing service, in addition to the cost of the hardware and

software needed for compliance.

Only 17% of the respondents indicated that they have the

confidence in the electronic administrative capability of the
. f2x agency in managing the electronic filing system
successfully. About 43% indicated that they have no
confidence in the electronic administrative capability of the
zax agency. The results could be attribured to the current tax
administration and compliance settings, the use of electronic
communication is not widespread between Malaysian tax
officers and the tax paying public as compared to overseas

B -
Y05

Singapore, Canada, and New Zealand. Notably, the
Malaysian Tax Assessment and Collection Officers do not
even have an email address for the rax paying public to
communicate with them for official tax correspondence
purposes. It is worth noting here that Bird and Oldman
(2000) asserted that the success of e-filing system in
Singapore was partly due to the fact that the Singaporeans
trusted the electronic administrative capabilities of the
government and tax agency.

=B o

A Incentives to Embrace the Electronic Filing System

. Learning from the experience of overseas tax agencies, some
! forms of incentives are needed to ‘kick start’ or promote take-
up of electronic filing. Hence, the respondents were asked o
rank the importance of five types of incentives rhat will
- motivate them to embrace the e-filing system. The quest for

S ‘speedy rax refund’ appears to be the most imporrant
= incentive that would motivate the use of the e-filing system

(see Table 2).

counterparts, such as the Inland Revenue Authority of
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TABLE 2

Types of Incentives, Mean, Standard Deviation and
Ranking

Incentives Mean# Standard Deviation Rank

4,07 1.24

S

Ineantive in kind

347+ 1.42 5

#Base un 5-point scele; anchored on 1 (not imperiant) 1o 5 (imparant)
*significant at p<0.01,
** significant at p<0.001.

Generally, the Malaysian tax authorities take three months or
more to refund excess tax payment, and no interest will be paid on
late tax refund. Hence, it is not surprising that ‘speedy tax refund’
is the most desired benefit thar in-house corporate tax preparers
sought to get out of the e-filing system for cash flow benefits.

Providing ‘priority service for tax practitioners who use e-filing’
ranked second. The findings indicate that if those who opted to
file rax returns electronically would subsequently enjoy priority
treatment over non-users, using the e-fling system would be seen
as possessing a competitive advantage, having more value added
and being more rewarding than traditional paper filing.

The survey found that ‘extension of tax filing deadline for those
who opt for e-filing’ ranked in third place as the most imporeant
incentive to embrace the e-filing system. Understandably, based
on the provision in Sec 77(1) of the Malaysian Income Tax Act
[967, time pressure is an important feature in tax practice as late
filing of tax return will attrace penalties. In practice, it is evident
that several overseas tax agencies such as in the US and the UK
extend the tax-filing deadlines to promote e-filing system.

IMPLICATIONS TO TAX POLICY MAKERS AND TAX
PRACTICE

The findings provide some implications to tax policy makers and
rax practice. In a nutshell, the findings report that in-house
corporate tax preparers have strong inclinations to use the e-
filing system and they also perceived that an e-filing system is
useful and easy to use. Nonetheless, they are concerned over the
security of an e-filing system. The findings indicate thar the tax
authorities ought to acknowledge that concerns over securiz
online tax transactions constitute a tremendous harrer
technology adoption. The fundamental risks and uncerzammn
assaciated with an e-filing system need to be properly address=2d
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first. Experience from the UK showed that if using e-filing
system could not help tax users to have peace of mind and is not
able to help tax practitioners to enhance tax service quality,
they are unlikely to use it. Essentially, tax authorities and the e-
filing partners need to develop an extra level of protection.

The survey found that a substantial majority of the in-house
corporate tax preparers had no confidence in the electronic
administrative capabilities of tax authoriries. This result lends
support to the study by Lai et al. (2005) that Malaysian tax
practitioners/licensed tax agents had little confidence in the
technological competency of the tax authorities. This indicates
that there is a practical need for tax administrators to develop
skills in using electronic technology effectively. They should
consider adopting electronic communication (such as e-mail,
e-tax enquiry) with the tax paying public as soon as possible,
in order to secure public confidence and trust, before
implementing the e-filing project nationwide.

The survey reported that a substantial majority of the
respondents were not willing to pay a fee for e-filing service. The
result is consistent with ETAAC (2002) that taxpayers and tax
practitioners are of the opinion that e-filing saves the
government money by shifting costs to taxpavers and tax
practitioners; consequentially, the cost of e-filing deters
intended rax users in the US to file online. The results provide
insights that if the tax authorities aimed to impose an access fee
or to charge a small service fee for using the e-filing system,
many intended tax users may not want access.

In addition, the survey found that the quest for ‘speedy tax
refund’ and *priority service for tax practitioner who use e-filing’
ranked as the two most important incentives that may motivare
tax users to embrace e-filing technology. The findings also
suggest that early adopters of e-filing system should be rewarded.
Therefore, it is imperative for the tax authorities ro design
‘creative incentives' to attract early adopters; and to devise
business and marketing strategies to capture the early adopters
among the taxpayer groups and use them as a channel to
advocate and promote the e-filing system. Pragmarically, the
Malaysian IRB should exploit members of the MIA and the
Malaysian Institute of Taxation (MIT) to accelerate the
diffusion of e-filing system in Malaysia.

Also, pragmatically, it is important that the tax authorities
conduct tax user acceptance testing and field survey. The tax
authorities must study the response of the corporate and
individual taxpayers towards embracing e-filing and find out
what are their needs and predicament. By just announcing rhat
the e-filing system is secure, useful and easy to use is insufficient
to motivate take-up. The tax authorities need to ensure that the
e-filing system is truly useful, easy to use and beneficial to
taxpayers in order to encourage take up. Hence, insincere or
patronising communication about the security, usefulness and
ease of use of the e-filing system should be avoided. If possible,
the IRB should enlist some tax practitioners(preparers and
taxpayers’ involvement in the development and installation of
the e-filing system. In particular, the tax practitioners/preparers
who are experienced in the operation of the rax law and tax
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technology might assist in providing valuable input and
feedback. In essence, proper consultations with the intended tax
practitioners/preparers and taxpayers are the surest way to build
amore ‘user-accepted’ e-filing system. Lucas (1975) asserted that
any information system that is not used is a failure.

CONCLUSION

The study carries the merits of condu,
world, i.e. the pragmatic tax complia d
response to the eall for more user-oriented ) &
electronic tax administration system. The results provide
some insights that in-house corporate tax preparers were
not only concerned about the technological aspect of the e-
filing system, bur also the people and implementation
process of the e-filing system. Overall, this study provides
wseful data for Malaysian tax authorities on how in-house
tax preparers respond to efiling system; it also provides
important insights for the rax authorities in building a
better “user accepted” e-filing system. Although the study
was conducted before the official launch of e-filing system
on corporate taxpayers, it provides a snapshot of the
empirical evidence collected from one major segment of the
intended tax users of the e-filing rechnology:

The limitations of the study are: firstly, it was a cross-
sectional study, hence the usage intention, attitude, and.
opinions of the respondents might ime; and
secondly, self-report measur
such they could be over stated. He
ininterpreting and generalising the results. Future research.
could be conducted on other intended tax user populations
(such as individual taxpayers) to provide further insights on
tax users” adoption and compliance considerations of the e-
filing system. Future studies and comparative studies could
also be conducted to examine the reactions and adoption
behavior of tax practitioners/preparers and taxpayers within
the Asia-Pacific regions and throughout the world.
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ERRATA

We refer fo the article "Advance Tax Ruling in the Context of Self Assessment” which wis published in Tax Nasional Vol.14/2005/03,
We regret to inform that the coverage on Hong Kong was inaccurate and should be as follows:

* Hong Kong intreduced the formal system of advance rulings for taxpayers on 1 April 1998. This followed the enactment of
legislative amendment ta the tax law (Inland Revenue Ordinance) in that year. The system is in parallel to the various Departmental
Interpretation & Practice Notes, which are issued by the Hong Kong Inland Revenue Depariment from time to time for information
and guidance of taxpayers and tax reprasentatives.

* Hong Kong operates a level-playing field for residents and non-residents. Non-residents.can carry on z trade, profession or business
in'Hong Keng, and as a general rule, are subject to the same tax treatments as resldents. In other words, there is no " ring-fencing

T non- regime” or “privileged tax regime” in Hong Kong for non-residents in general, which is commonly found in a typical tax haven.
ssearch, Hong Kong’s profits tax rates for business are currently 17.5% for corperations and 16% for unincorporated businesses. These rates
K are not particularly low by world standard especially in the context of the current worldwide trend for jurisdictions to lower their
tax rates. These tax rates are the result of implementing prudent fiscal management measures over the years: first, Hong Keng
I adopts the policy to raise no more revenue than is necessary to caver spending commitments: secondly, Hong Kong is able to
pETvice supplement its tax revenue by non-tax related revenue sources; and thirdly, Hong Kong adheres to the “user-pays” principle for
n. 1-4. funding the majority of government services.
Bnology * Asfor Double Tax Treaties, Hong Kong does recognise the merits in concluding double taxation agresments (DTAs) with its trading
- partners. A DTA provides certainty ta investors on the taxing rights of the contracting parties; helps investors to better assess their
potential tax liabilities on economic activities; and provides an added incentive for overseas companies to do business in Hong Kong,
: and likewise, for Hong Kong companies to do business overseas.
Star . For more information on Hong Kong, please refer to the website www.ird gov.hk
from

The Malaysian institute of Taxation wishes to thank the Hong Kong Inland Revenue Department for highlighting the above facts.
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Chee Yen is a Fellow Member of the
Chartered Association of Certified
Accountants (FCCA), a Fellow
Member of the Malaysian Institute
of Taxation (FTII) and a Chartered
Accountant of the Malaysian
Institute of Accountants (CA).

He is also a graduate of the Malaysian Institute
Certified Puth Accountants (MICPA) Examinations 3
successfully completed the Certified Financial Plan
(CEP) conversion programime.

Helis LUU("I]H\ mmnmn > his own tax pladue and was
Associate Director at Deloitte KassimChan Tax Servi
Sdn Bhd. Prior to joining Deloitte, he was attached 1
PricewaterhouseCoopers and Arthur Andersen Kd
Lumpur, H]JEL.M]]'%JI‘I“ in corporate taxation. He has 1
than 14 vears of tax experience and was involved in
engwement% concerning cross border transactions, tax |
diligence review, 1c-hucmrmw schemes, corporate §
planmnt:,, group tax review and inbound investments.

Chee Yen's U\pmtlse. is in high demand and he is a pros
trainer/facilitator for tax w orkshops and seming
organised for tax professionals, firms & corporations,
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Member Firm’s Staff / Supporting Body
Nen-Member

(inclusive of materials, lunch and Bwo fea breaks for each workshop) (o4 -] +

FEE

STMENT INCENTIVES
iBsing Date: One week before the workshop date)

1egistration Form

{l Name

{As per IC)
Tesignation

Stembership No.

_Full Name

{As per IC)

Designation

fembership No.

Contact Person

Cesignation

Organisation

~ddress

Tl Fax

E-mail

Please tick the relevant box
CIKUCHING COKOTAKINABALU
— IPOH COMALACCA [J JOHORE BAHRU

| / we hereby enclose
Cash

| Personal Cheque
— Company Cheque

Cheque No
for (RM)

=Hiute

“ze is made payable to MIT - CPD. dd;hissibh will
nily be permitted upon receipt of full payment.
“=gistration can be made via fax.

ho Should Attend

Tax Practitioners

Tax Advisors

Tax Agents

Tax Accountants

Tax Managers/Executives
Accountants

Finance Managers
Company Directors
Business Owners

Other Interested Parties

RM330.00

RM380.00 TN
RM440.00 L &
e

HRDF-SBL Scheme Ciaimable (Based on the merit of each application)

IMPORTANT NOTES

Contact Cik Nur / Ms Latha
Tel: 03-2162 8989

Enquiries Fax: 03-2162 8990
E-mail: cpd@mit.org.my

Malaysian Institute of Taxation
Unit B-13-2, Megan Avenue I

Address No 12, Jalan Yap Kwan Seng
50450 Kuala Lumpur

All participants will be presented with a
Certificate of Attendance upon

CPDhours  successful completion of the workshop
for use in registering CPD hours.

Please inform us in writing if you intend
to cancel. No refunds are given for
Coanceration  cancellation by delegates less than
7 days before the workshop. A 20%
administration charge will be retained
on other cancellations. Please
substitute an alternative delegate if you
wish to avoid cancellation penalties.
Cancelled unpaid registrations will also
be liable for full payment of the course
fee.

Malaysian Institute of Taxation
reserves the right to change the

Disciaimer  speaker, date and to cancel the
workshops should unavoidable
circumstances arise.

@ This registration form serves as our

Invoice official invoice. No further invoice will be
issued.

@ Member Firm’s Staff

Bod " Member Firm's Staff, is the staff of a
MIT member within the same firm.

Sk
@ij Upcoming Events
ge';;:""“’ Workshop:
Goods & Services Tax
Dates:

8 Mar 20086, Malacca
9 Mar 2006, Johore Bahru
14 Mar 2006, Penang

Seminar:

Managing FRS Transition:
Tax Perspective

Date:

22 Mar 2008, Kuala Lumpur




Direct Taxes

Can Feng Shui
Expenditure Qualify
for Capital Allowances?

BY SG TOH

{
“...1 was required to buy a Pa Kua and place i
Quadrant, Facing North West, so that my comg
maximised. Can [ claim a deduction?...” is not somer lin
you, a tax agent, would hear on any particular
especially on the day while you are trying to completera &
computation. \

It is wonderful living in a multiracial society like Malaysia as we
are exposed to a number of cross cultural beliefs and influences
that has, and will always play an integral part of our social and
business dealings. Even “...Feng Shui has gained widespread
popularity in the United States and around the world. Originating in
China more than 2,000 years ago, it has quickly become a favored
living skill that has been incorporated seamlessly into architectire,
interior décor, building development and home living...” verbatim
from Science or Superstition, Feng Shui World magazine, Sep/Oct
edition 2005,

To date, there is no provision in the Income Tax Act 1967
(the Act) which allows or specifically disallows the
providence of Feng Shui expenses as non allowable rax
deductible or as a qualifying capital expenditure under
Schedule 3 of the Act.

The closest restriction being Sec 39(1)(a) of the Act whereby
“domestic or private” expenses are statutorily disallowed a tax
deduction for income tax purposes. We do concede for the
purposes of this article, thar it is somewhat remote to suggest
that such expenses can be allowed a tax deduction under
Sec 33(1) unless there is a “methodology” invented o correlate
such expenditure with an increase/decrease in the revenue
generation activities of the company.

On the other hand, we do wish to propound that it may be
possible to contend that Feng Shui expenses of tangible nature
may, to a certain extent, be entitled to a capital allowance claim
under Schedule 3 of the Act on the basis of being part of an
apparatus used in the business, i.e. a plant.
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Before we delve further into the details of the article, it would
ie prudent for us to highlight that a person will be entitled to
cpital allowance (i.e. tax depreciation allowance) claim in
espect of capital expenditure incurred on the provision of
sualifying assets, e.g. plant and machinery etc. used for the
Sumposes of a business, provided that such expenditure is defined
“asset” emploved in the business of the acquirer.

1

S0, the question is whether a Pa Kua is a plant for the purposes
o Sec 3 of the Act?

1. No statutory definition of plant

Firstly, there is no statutory definition of plant under the Act
(per J Lyons & Co Ltd vs Attorney-General (1944) Ch 281)
and therefore, the determination of what constitutes a plant
falls on existing case law. There is however the Public Ruling
No 2/2001: Computation of Initial & Arnual Allowances In
Respect of Plant and Machinery (issued by the Inland Revenue
Board on 18th January 2001) which did delve into a very
interesting and limited definition of a plant. In paragraph
3.1.4. of the Public Ruling No 2/2001, a plant is defined as
“Plant and Machinery include general plant and machinery
not falling under the category “heavy machinery, motor
vehicles” [Examples: air conditioners; compressors; elevators;
medical and laboratory equipment; ovens; ete.]... "

Case law has thus far provided the necessary guidance s to
the possible meanings of a plant but from a historical reading
of past legal precedence, it appears that the determination of
what is a “plant” remains quite open ended and much
interpretation has been left to the creative musings of the
judge proceeding over each case.

a) The preeminent case for any serious discussion oa what
constitutes a plant, is Yarmouth vs. France (1887) 19 QBD
64, where it was first propounded by Lindley L J...:
“...There is no definition of plant in the Act; but, in its
ordinary sense, it mcludes whatever apparatus is used by a
busmessman for camying on his business, not his stock-in-
trade which he buys or makes for sale; bur all goods and
chattels, fixed ov movable, live or dead, which he keeps for
permanent employment in his business...” .

The ratio decidendi of Yarmouth vs. France (1887) 19
(QQBD 647 can be hroken down as follows:

i. A plant is not stock-in-trade; and
ii. A plant is whatever “apparatus” used in a business.

The above of course is a question of fact depending on
the specifics of each case.

The strange thing about Yarmouth vs. France (1887) 19
QBD 647, which is generally used as the starring point
for any deliberation on the definition of a plant, is that it
was a case about the classification vice of a “horse” as a
defect in the condition of plant within the meaning of
the Fmployers’ Liability Act 1880 (United Kingdom).
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Nevertheless, the salient facts of this “hundreds years”
decision, has not negated its full impact and usefulness
on the judicial definition of what constitutes a plant for
Income tax purposes.

Hence, the acquisition of a Pa Kua, if not forming part of the
stock-in-trade of a company, will not (pursuant to the above
principles of Yarmouth vs. France (1887) 19 QBD 647) fall
ourside the definition of a plant, if the Pa Kua was an
acceprable “appararus” used in the business of the company.

2. Functionality

Point “ii" of the ratio decidendi in the above Yarmouth vs.
France (1887) 19 QBD 647 case is crucial as it was the first
time that an “article/apparatus” will be considered to be a
plant if the said article/apparatus was capable of heing wused
(in a likewise function) in the business. The key word “being
used” connotes that the issue does not revolve around the
metaphysical attributes of the said asset but would depend
predominately on its usage or functionality in the overall
business context of the acquirer,

Moving on, there are two recent cases which further expanded
this concept of “functionality” in respect of “decorative”
expenditure (which may be applied ro our Pa Kua), they are:

i. Commissioners of Inland Revenue Board ws. Scoutish &
Newcastle Breweries Ltd. (1981) STC 50 (hereby referred
1o as the Newcastle case).

it. Wimpy International Led vs, Warland (Inspector of Taxes)
1988 STC 149 (hereby referred to as the Wimpy case).

Both cases were in relation to a claim for capiral allowances
on certain decorative ficrings and fixtures such as electrical
wiring and light fitrings on wall décor including murals,
tapestries and plaques, etc. The former was decided in
favour of the taxpayer on the basis that décor was part of the
sale process. Whereas, the latter case was decided in favour
of the Inland Revenue Department on the basis that the
décor had become part of the premises upon which the
business was conducted.

We can breakdown the salient principles established in the
above two cases as follows:

a. Business activity of the acquirer, and
b. Intention of the acquisition.

Therefore, taking cognizance of the ahove two principles, we
will proceed to explain the principles raised and atrempt to
apply them to our claim that Pa Kua has a “function”
sufficient enough for a capital allowance claim as a plant

under Schedule 3 of the Act.
a. Business Activity of the Claimant

The first facror in determining whether the Pa Kua has
a functional applicability would depend largely on the
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nature of the trade/business undertaken by the acquirer.
As aptly affirmed by Lord Cameron in the Newcastle
case, “...the question of what is properly to be regarded
as a “plant” can only be answered in the context of the
particular industry concerned and, possibly in light also
of the particular circumstances of the individual
taxpayers’ own trade...”.

This was further expanded in the Wimpy case, where it
was stated that the courts should not shrink the
definition of a plant, if the expenditure is one that a
trader will normally undertake to achieve a particular
business purpose as it was the intention of parliament to
encourage the acquisition of certain articles, by the
introduction of capital allowances. A good example
(mentioned in the Wimpy case) might be a private clinic
or hospital where quiet and seclusion are provided, and
charged for accordingly...

Hence, the acquisition of a Pa Kua can be deemed to be
a qualifying capital expenditure if it is established that
such expenditure is regarded as a “norm” in the
acquirer's business environment. For instance, a
Chinese Astrologer providing “heavenly business
counseling” would be expected to provide a cerrain
ambience at his premises, and the acquisition of a Pa
Kua would be, to a certain extent, normal décor for such
a business.

In short, this is a question of fact as there is no
comprehensive listing capable of identifying whar can
and cannot be deemed as an appropriate “apparatus” in a
person’s business. It simply revolves on the uniqueness of
each rrading adventure undertaken which is dependent
on existing husiness norms and values.

b. Intention/Purpose of the Acquisition

Next, it must be established that it possesses the
characteristic functions of a plant as an intention to
merely beautify a business premise is insufficient to
qualify for a capital allowance claim. The Pa Kua must
not only be acquired and used to “adorn” the setting in
which the business is carried on, but it must also be seen
to have been acquired and used as an integral part of the
trading/selling activity carried out in the business.

If the purpose of the capital expenditure is merely to
adorn/beautify the armosphere of the acquirer’s premises,
it is not a plant as this is looked upon as merely a capital
expenditure on the premises in which the wade is
conducted (Commissioners of Inland Revenue vs. Barclay,
Curle & Co. Lid. (1969) SC (HL) 3). On the other hand,
if the capiral acquisition is instead used as part of the
trading/selling activity in the acquirer’s business, it may
well qualify as a plant on the rationale that the acquirer
is providing an ambience that forms a definable element
in the service provided and for which his customers are
prepared to pay for.
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The issue thus pivots on the Pa Kua's actual
functionality or usefulness, in relation to bringing in the
business as compared to merely looking good on the wall.
As codified by Emslie L] in the Newcastle case, “...that
the distinction berween what serves merely to provide
the setting and that which may be used as part of the
serting but which is also a plant is a functional one...".

This is crucial. In both Newcasde and Wimpy cases, the
decorative expenditure were generally found to be
qualifying capiral expenditure on the basis that:

ii. The respondents trade requires the marketing  The Action
of the premises/setting, including the within the
atmosphere, as part of the sales ; and business

iii. The decarative assets were specifically
acquired/used to create a planned character
and atmosphere, for that particular business

The Intention
of the
purchase

Whether or not the purchase of a Pa Kua will be deemed as a
qualifying capital expendirure (i.e. a plant) will depend primarily
on its intended usage (in the overall context of the
business/crade by the acquirer) and where such usage was
necessary for concluding a sale.

Hence, a Pa Kua will be deemed a plant if it was acquired in
order to placate clients by marketing a confident ambience
necessary for such a rrade. However, it is interesting ro note
that it is in the eyes of the purchaser that will determine the
actual degree of applicability of the apparatus in the business.
As stated by Lord Wilberforee, “...No ordinary man, literate or
semi-literate, would think that a horse, a swimming pool,
moveable partitions, or even a dry dock was plant-yer each of
these has been held ro be so: so why not such equally
improbable irems as murals, or tapestries, or chandeliers?...”, in
the Newcastle case.

On a practical stance, it is common knowledge that the
acquisition of Feng Shui related articles goes beyond the

purchase of a mere decorative item as there is indeed a

“funcrional purpose” (in the mind of the acquirer) for such a
purchase. Such purchases are normally undertaken to
specifically suit the special features/needs of the business.
“...The important thing to understand is that the objective of feng shui
remedies is to retwm a natiral balance of chi (or life energy) to a

building...” (Feng Shui World, Sep/Oct edition 2005).
In short, Pa Kua can be deemed as a plant if the ambience or

setting created by the Pa Kua is intended to form part of the
“sales-pitch” in the eyes of the acquirer.

3. Business Premises

Lastly, numerous case laws have considered this usage or
funcrionality approach towards the question what
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constitutes a plant but have nevertheless disregarded a claim
for capital allowance on the basis that the apparatus had
actually become part of the structure/setting of the business.
Pearson L] stated “...whether the articles are part of the
premises or setting in which the business is carried on or part
of the plant which it is carried on...” in Jarrold vs. John Good
& Sons Lid (1963) 1 WLR 214.

Hence, an apparatus may contain all the above
characteristics (i.e. functions) of a plant but will nevertheless
fall outside its definition if it constitutes the premises or
place upon which the business is conducted. “ ..something
which becomes part of the premises, msc’ad of merely
embellishing them, is not plant, except in the rare case where the
premises are themselves plant, like the Dry Dock in Barclay Curle
or the Grain Silo in Schofield (Inspector of Taxes) R & H
Hall...", per Lord Lowry ini the Newcastle case.

Therefore, the final condition in any claim for capital allowance
revolves on whether or not the Pak Kua has been assimilated as
part of the premises upon which the business is carried out?

This is a question of fact and will, in part, depends somewhat
on the following factors:

i Does the apparatus retain a separate identiry?;

i The degreeflevel of it is physical attachment to the
premises;

i The completeness of the premises with/withour the
apparatus attached; and

% The duration/lifespan of the apparatus.

?'he issue can be summarised as such thar an embellishment

o the purposes of trade may pass the “business use-
Scrionality test” but a claim for capital allowance will still
dependant on a “premises test” and something which
scome part of the premises fails thar test unless the
premises itself is a plant.

This final test was the reason that the courts dismissed an
appeal of the taxpayer in the Wimpy case, as the entire décor
(except the lighr fittings) was held to have become part of
the premises upon which the restaurant business was carried
out and fell outside the ambit of a plant.

Qur Pa Kua, does however retain its separate identity and

should pass the premises rest.
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in the installation (i

and :ow he Pa Kua affecrs" Ehe busmess oF the acquirer. -
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Transfer

Pricing

Guidance Issued
by IRAS ...

Tax authorities around the world are increasing their efforts to
audit cross-border related party transactions. In Asia Pacific,
many jurisdictions have introduced either general or specific
transfer pricing rules (whether as legislation, regulations or non-
binding guidelines) that require raxpayers to develop and
maintain transfer pricing documentarion to demonstrate they
have complied with the arm’s length principle. As a result,
taxpayers are faced with a growing risk of double-taxation in
jurisdictions where adjustments arise.

In recognition of the increased attention tax authorities around
the world are placing on transfer pricing, the Inland Revenue
Authority of Singapore (“IRAS”) issued a “Transfer Pricing
Guidelines” circular (the “Circular”) to provide Singapore
raxpayers with guidance on the application of the arm’s length
principle.

The principal findings of this analysis are as follows:

(1) IRAS has stipulated that they abide by the arm’s length

principle and has detailed the recommended
documentation and analyses to assert arm’s length
dealings.

(2) The recommended documentation components and
analyses are similar to those under the OECD Transfer
Pricing Guidelines for Multinational Enterprises and Tax
Administrations (“OECD Guidelines”).

(3) Penalties for lack of or insufficient transfer pricing

documentation do not apply. However, IRAS may assert
penalties relating to document retention.
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(4)  Murtual Agreement Procedures (“MAPs”) are provided for
under Singapore’s comprehensive double tax treaties in
order to offer taxpayers an avenue of recourse for relief
against double taxation. The Circular introduces a
formalised pracedure for MAPs.

(5) The Circular further acknowledges a formal Advance
Pricing Agreement (“APA") programme to provide
taxpayers a mechanism to obtain certainty around the
transfer pricing for their mansactions. The Circular
provides the necessary procedures to apply for an APA.

I Application of the Arm’s Length Principle
The Arm’s Length Principle

The Circular states that IRAS endorses the arm’s length
principle in the OECD Model Tax Convention. It also deals
with the key concepts and guiding principles applicable to the
arm’s length principle. In particular, the Circular states that
raxpayers should exert reasonable efforts to undertake a sound
transfer pricing analysis in order to ascertain the arm’s length
price as well as to demonstrare that such analysis has been
performed. It is worthwhile to note that when reasonable efforts
have been exercised to ensure that the arm’s length principle is
complied with, a rebuttable presumption that the transfer prices
determined are at arm’s length will be created.

Transfer Pricing Methodologies

The Circular goes further to explain the following transfer
pricing methodologies:




Tradirional Transaction Methods such as the Comparable
Uncontrolled Price Method, the Resale Price Method,
and the Cost Plus Method; and

{2) Transactional Profits Methods such as the Profit Split
Method and the Transactional Netr Margin Method.

While the Circular gives examples of the application of the
various methodologies, it is comforting to note that there is no
“best method” (ie. the IRAS does not have any specific
preference for any one method nor do they specify a hierarchy of
methods). Taxpayers have the flexibility to select any one of the
listed five methods, or even a modified version of these methods,
so long as the taxpayer maintains and is prepared to provide
sufficient documentation to demonstrate thar its transfer prices
are in accordance with the arm's length principle.

Interaction With Other Aspects of the Singapore Tax Regime

As mentioned above, the Circular unreservedly endorses the
arm’s length principle. However, this contradicts the Ministry of
Finance’s (“MOF”) current position on the non-applicarion of
withholding tax to payments between related parties in respect
of management fees where such payments represents a recharge
of costs incurred by non-resident service provider on a pure
reimbursement basis. Under the arm’s length principle,
independent third parties would normally contemplate a profit
element in addition 1o their costs for services rendered.
Therefore, the requirement for no mark-up to be applied to the
management fees in order to qualify for withholding exemption
appears to be inconsistent with the arm’s length principle. We
look forward to further guidance on these divergent positions.

Il. Documentation Preparation and Retention
Purpose of Documentation

The Circular sets our fairly detailed guidelines on the documentation
which taxpayers should keep in order to demonstrate that reasonable
- efforts have heen taken to comply with the arm’s length principle.
The Circular recognises that although Singapore will not impose a
penalty for the lack of or insufficient documentation, the
maintenance of adequate documentation will serve many purposes:

(1) It will allow the taxpayer to discharge its burden of proof
to show that it has complied with the arm's length
principle (and therefore assist the taxpayer in defending
its transfer pricing policies).

(2) When considering a taxpayer’s application for an MAP,

IRAS will assess the quality of the taxpayers
documentation. Inadequate documenration may lead to a
rejection of the request or may create greater difficulties in
the resolution of the issue.

Extent of Documentation

Whilst the Circular notes that adequate documentation is
characterised by the sufficiency of details as well as the
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timeliness of the documentation, it takes into account
commercial realities such as the need for taxpayers to balance
the need to demonstrate the arm’s length principle with the
additional administrative costs concerned. Taxpayers should
welcome the [RAS’ clarification that compliance costs need not
be disproportionate to the amount of tax revenue at risk or to
the complexity of the rransaction.

Retention Periods

Although the Circular indicates that no penalties can be
asserted for lack of or insufficient documentation, it does
assert thar IRAS can apply penalties if the taxpayer violates
the record keeping requirements under the Singapare Income
Tax Aect.

In addition, the Circular goes on to suggest that taxpayers may
wish to consider aligning the retention period for
documentation with the statutory record-retention period in the
Income Tax Act (which is currently seven years burt, as
announced in the latest Budpet, will be reduced to five years).
However, despite this comment, in practice, when considering
the appropriate record retention period for documentation,
taxpayers would need to take inro account various other factors
such as the statutory time limits for the relevant tax authorities
to raise an additional assessment and whether the raxpayer is
involved in an MAP. Therefore, in practice, the record-
retention period may be well over five years.

lll. MAP and APA Regimes

MAP

Where Singapore has a Double Tax Agreement with another
country, a taxpayer can employ the treaty’s MAP article to
obtain relief from double raxation. This procedure, detailed
under Article 25 of the OECD Model Tax Convention, may be
used to eliminate double taxation that arises from transfer
pricing adjustments. The MAP is a government-to-
government negotiation and the taxpayer is typically not
present during the meeting(s) between the respecrive
competent authorities.

It should be noted that the MAP does not compel the
competent authorities to reach an agreement and resolve the
dispute. Further, the Circular does not clarify whether requests
for corresponding adjustments can be undertaken separately or
must be part of the MAP.

APA

APAs are advance agreements on transfer pricing
methodologies, entered into by a multinational taxpayer and at
least one government's administration. Although APAs are
styled as “advance” agreements, in fact they are often coupled
with resolutions of pending transfer pricing issues of prior years
(i-e. “roll-backs”). Therefore, APA proceedings can provide the
opportunity to resolve transfer pricing issues over the past years,
as well as those of future years.
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Procedure for Applying for MAP and APA
Who can apply and under what circumstances?

The MAP facility is available ro taxpayers who have been
subject to transfer pricing adjustments with respect to its
transactions with a related party. The Singapore resident
taxpayer should then notify the IRAS of its intention to activate
the MAP.

The APA facility is available to taxpayers who are engaged in
eross-border related patty transactions and a taxpaver is free to
choose between a bilateral or unilateral APA. The IRAS will
only accede to an APA request if the following conditions are
satisfied:

(1) There must be a genuine motive to obtain certainty for
the avoidance of double taxation.

(2) The request relates to specific current or future
transactions that are not hypothetical.

(3) If bilateral or multilateral, the other foreign authorities
involved agree to the request.

However, the acceptability of MAP or APA requests remains
ultimately within IRAS' discretion. In addition, for hoth MAP and
APA negoriations, the taxpayer would need to provide its full
cooperation (by providing swift and accurate clarifications to
queries raised by the comperent authorities and providing zood
quality analysis of the issues) and would need to maintain adequate
documentation to allow an efficient analysis of the issues.

Formalised procedure for application

Previously, there was no formal procedure in place for MAP and
APA requests and the procedures for application were within
IRAS’ full discretion. The Circular now sets out the procedures
which taxpayers would need to follow in order to make an
application for a MAP or an APA. It is worthwhile to note that
IRAS recognises the commercial need for timely resolution of
the rransfer pricing issues and commits itself to make its best
efforts to achieve timely resolution of MAP and APA cases.

Tax Treaty Countries

As the MAP and APA procedures rely on the MAP article of
Singapore’s tax treaties, they are available only where the other
related party is located in a jurisdiction with which Singapore
has a comprehensive double tax treaty. If the foreign related
entity operates in a non-treaty jurisdiction (such as the US), the
Singapore resident taxpayer will only be able to apply for a
unilateral APA (i.e. an APA which applies only to the
Singapore resident taxpayer and IRAS),

Roll-back Effect of APAs

The Circular contemplates a roll-back of an APA (ie. the
application of the APA to prior years). However, it does not deal
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with the effect of a roll-back in the case where the prior years are
under a current audit. We are hopeful thar the IRAS will clarify
this issue.

Use of Information

The Circular does not deal with the parameters for the use of
informarion obtained by the IRAS in considering MAP and
APA applications. If the request is subsequently withdrawn by
the taxpayer (or if the taxpayer subsequently rejects the
concluded APA), it is unclear whether the information
disclosed may be used by the IRAS in an audit of previous and
tuture vears. This is an issue which many taxpayers will be
concerned with and we are hopeful that the IRAS will provide
clarification on this point.

CONCLUSION

In recognition of the increased serutiny of regional and
global tax authorities on crosssborder related party
transactions and the pressures faced by taxpayers, in u.rder
to provide gmdanc:e to resident taxpayers, the [RA
issued the Circular to clarify its application of the :
length pl’lm:lple As there are no transfer pricing
provisions in the Singapore Income Tax Act, the
will be helpful to Singapore taxpayers in providi g
guidance on the application of the arm’s length prineiple.
The introduction of a formal application process for MAPs
and APAs will alse be welcome by most multinationals
with operations based in Singapore. Most importantly,
with the formal endorsement of the arm’s length principle,
the tax authorities would need to review the existing tax
rules and policies to ensure consistent application of the
arm’s lensth principle.

The Author
Baker & McKenzie Singapore Tax Practice Group
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We continue on our journey in this obviously vast rax terrain,
looking now at areas of timing, recognition in tax computation
and valuation.

Earned Income Is Taxable

Remember when we discussed on employment income, we
realised that we only declare income when it is “received” (Tax
Nasional 2nd Quarter/2002). However, in the case of business
income, it is taxed on an accrual basis i.e. once the income is
receivable, it is recognised as a receipt in tax compuration.

Example 1

Joel is a freelance management consultant having a portfolio of
clients. He is practising a profession which falls within the
definition of business. At year end 31/12/2006, he has completed
consultancy work amounting to RM10,000 but has not been
paid. Therefore, he would definitely recognise the fees receivable
on these jobs in his accounts for year ended 31/12/2006 as:

Dr Amount Receivable
Cr Consultancy Income

RM10,000
RM10,000

Hence, in the tax computation for year of assessment 2006, this
amount should be raxable.

If he commences his tax computation by determining the gross
income from his business, he will have to include the amount of
RM10,000 as gross income.

However, as we discussed in the article of Categories of Income
(Tax Nasional 4th Quarter/2001), in the case of business income
(except in certain cases), we usually would commence the tax
computation with “Profit Before Tax (PBT).” In that case, Joel
will not be required to make any adjustments at all since the
amount of RM10,000 is already included in arriving at the PBT.

Example 2

Next year when the amount of RM10,000 is received by Joel, his
accounts for year ended 31/12/2007 will reflect the following
fransaction:

Dr Bank
Cr Amount Receivable

RM 10,000
RM 10,000

However, no adjustments will be needed in the tax computation
for year of assessment 2007 because he has already recognised
the income in year of assessment 2006.

Sometimes, payment for services enrails the fulfilment of certain
conditions. In such event, the sums are only deemed to be
earned when those conditions have been sarisfied.

Example 3

Jason Sdn. Bhd. (financial year end 31st May) sold goods for
RM100,000 on 30/5/2006. One condition for the sale is that

36 1st Quarter 2006 Tax Nasional

payment is due and payable upon d=livery of the poods to the
customer. Therefore, if his despatch driver only delivered the
goods on 1/6/2006, Jason Sdn. Bhd. oniy has to recognise the
RM100,000 as taxable income for year of assessment 2007 and
NOT year of assessment 2006.

In the event the customer default in pavment, Jason can file a
deduction for bad debts provided certain condirions are fulfilled.
This will be covered in a later article on Business Deductions.

Consideration paid in kind (Non-cash)

Where a taxpayer received remuneration in money’s worth
instead of cash, he is assessable on the market value of the assets
received. To illustrare this point, the case Gold Coast Selection
Trust Led. v Humphrey [(1948) ACCOUNTS 459] is referred.

Facts of the case

In this case, the taxpayer sold a mining concession and in return
received the buyer’s company shares, at par value, equal to the
value of the concession.

Decision of the Court

The House of Lords held that the shares must be valued at
market value and not par value. However, they acknowledged
the fact that the sale of a large shareholding in any company
would depress the value of the shares, and therefore, agreed that
the market value could be reduced to take account of the fact.

Therefore, assuming if [ am an accountant in a rural area where
the residents are mainly farmers. If my fees were paid with farm
produce, T would still have to recognise the market value of the
products received as assessable income in my tax computation.

Special Formula Used By The Inland Reveniie Board

Sometimes the Inland Revenue Board (IRB) would come up
with their own formula to determine the amount assessable to
tax. A good example of this is the “progressive payment method”
which is used by the IRB in assessing the income of housing
developers and contractors. However, a detailed discussion on
the mechanics of this formula will be dealr with in a later article.

Anticipated or expected income is not deemed
to be gross income for tax purposes

Wilkngale v International Commercial Bank Led. [1978] 1 AlLE 754
is referred here to discuss the taxable issue of anticipated or
deemed income.

Facts of the case

The taxpayers held bills of exchange; the value of the hills
increased as the maturity date approached. The Revenue
Authority sought to include a fractional part of the profit as
gross income of the raxpaver.




Decision of the House of Lords (By 3-2 majority)

The House of Lords concluded in the case thar the taxpavers did
not realise any profic on the bills until they are sold or they matuted,
Accordingly, the profits are earned only when the bills are sold or
matured and at which point the profits can be assessed to tax.

Foreign Exchange Gains/Losses

Similarly, unrealised gains are not taxable. A very common
question normally used in examinations is foreign exchange gains.
Remember, in accounting, we have the concept of matching and
periodicity. Therefore, at year-end, we usually convert the
outstanding amounts using the relevant prevailing exchange rates
at that point in time. However, for tax purposes, we only recognise
the gain (or losses, as we shall see in a later article) when it is
realised i.e. the ourstanding amounts are sertled.

Let me illustrate by way of an example as in Example 4 below.

Example 4

Jessica Wardrobe Sdn. Bhd., a garment manufacturing company,
purchases the following assets from a supplier in the United
Kingdom during the financial year-ended 30/6/2005 and settled
the payment in the current financial year-ended 30/6/2006.

Asset Cost (£) -=—— Exchange rate £1 —

Purchase Atyearend Payment

date (RM) 30/6/05 (RM) date (RM)
Knitting Machine 80,000 6.70 6.50 6.00
Fabrics 30,000 7.20 6.50 5.50

FEirst, let’s discuss the accounting and tax implication of the
above transactions:

Accounts for the year ended 30/06/2005

On purchase, the company would have effected the following
Sransactions:

Ar year-end, on 30/6/2005, the gain to the Pound Sterling would
*e recognised in arriving ar profit before tax, i.e. RM37,000 as
computed below.

Knitting machine

Dr Machinery RM536,000
Cr Other Creditors RM536,000
Fabrics

Dr Stocks. RM 216,000
Cr Trade creditors RM216,000

nitring machine

1

£80,000 X 0.20 = 16,000

rics £30,000 X 0.70 = 21,000
al gain 37,000

Learning Curve

Tax Computation for YA 2005

However, in the tax computation for year of assessment 2005,
this gain constitutes an unrealised gain on foreign exchange and
therefore, not taxable. Accordingly, if the tax computation
commences with profit before tax, the RM37,000 should be
deducted in arriving at the adjusted income.

Subsequently on settlement of the payment for the knitting
machine and the fabrics, a further gain on foreign exchange will
be recognised in the accounts for the year ended 30 June 2006.
This is computed as follows:

Knitting machine £80,000 X 0.50 = 40,000

Fabrics £30,000 X 1.00 = 30,000
Total gains 70,000

Now all the gains on foreign exchange are realised because the
amount payable has been settled. Instead, we still need to
consider whether the gain is arisen from a capital or revenue
transaction. Generally, gain on foreign exchange arising from
the former (i.e. capital transaction) is NOT taxable whereas
those from the latrer (i.e. revenue transaction) are taxable.
Examples of this would be:

CAPITAL

— e
Sums for acquistion of rights.  Royalties paid for use of igt

Again, adjustments will have to be made in the tax computation
for the vear of assessment 2006, although now the gain on
foreign exchange is realised, the amount relating to the knitring
machine is capital in nature and NOT subject to tax. Therefore,
where the tax computation commences with profit before tax,
the gain of RM40,000 in respect of the knitting machine should
be deducted in arriving at the adjusted income. However, the
gain of RM30,000 relating to the fabric requires no adjustment
since it is a revenue gain by virtue of the fact thar fabrics
constitutes stocks for a garment manufacturer.

However, this is not the end of the story. We would need to re-
address the issue on the unrealised gain which was not taxed
previous year. So, is it considered as realised gain or not? The
conclusion is thar the part relating to the knitting machine
can be ignored since it is a capital gain. However, an
adjustment has to be made in respect of the gain relating to the
fabrics. Therefore, in the tax computation for year of
assessment 2006, the gain of RM21,000 has to be added to the
profit before tax in arriving ar the adjusted income. The
narration would be unrealised revenue gain on foreign
exchange now realised.

An example of this can be seen in the examination paper in
MIT TAX 1l DEC 2004 QI. The company is principally
invelved in the manufacture and sale of rubber gloves, rubber
mats and rubber hoses. Note 23 (a) of the question states “prior
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year unrealised foreign exchange gain on the purchase of rubber

threading machine now realised”.
SOLUTION

No adjustment is required in the tax computation because
although the foreign exchange gain was realised, the gain is
related to the purchase of a capital asset.

However, in MIT TAX 11 DEC 2000 QI, the company was
principally involved in the manufacture of rubber mats and
rubber related products. Note 14 (e) stated that “prior vear
unrealised foreign exchange gain on the purchase of rubber
sheets” amounted to RM17,000.

SOLUTION

The amount of RM17,000 was added back to the tax
computation because the foreign exchange gain realised was in
respect of the purchase of rubber sheets which is stocks for dhis
company and therefore, revenue in nature.

The outcome of taxability of gains on foreign exchange can be
summarised as follows:

'NOT REA

faRsED NotTaxable  Taxable

Let's look at some cases involving these principles.
McKinley v H T Jenkins & Sons Ltd. [10TC 372]
Facts of the case

A company was a marble supplier. Its own supplier in ltaly
required payment in advanced which this company successfully
obrained from their customer. However, there was a lapse
between the times the company got the funds from the customer
(in Pound Sterling) to the time they paid their own suppliers in
Iealy (in Lira). During this time, the Pound Sterling appreciated
against the Lira and the company decided to dispose off the Lira,
and obviously made a profit!! Subsequently, the Pound Sterling
depreciated against the Lira and the company bought back the
amount of Lira they required and paid the supplier.

Decision of the Court

The High Court held that the profic was NOT TAXABLE because

® it was not part of the profit made from the sale of marble but
rather an appreciation of a temporary investment; and

® it ‘was a bare exchange rransaction in the nature of

speculation but not trading profits since the company was
not involved in the business of dealing in exchange.
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However, in Imperial Tobacco Co. Ltd. (of Great Britain and
Ireland) v V Kelly [25 TC 292], a different cownt decision was draun.

Facts of the case

The taxpayer purchased American Dollars to buy robacco leaf in
the Unired States. Following the outbreak of war, the
Government intervened and they were required to sell these
Dollars to the United Kingdom Treasury. However, at this point
the American Dollar had appreciated against the British Pound,
and therefore, the raxpayer made a good profit.

Decision of the Court

Since the foreign currency was acquired for an ordinary revenue
transaction of the taxpayer's trade or business i.e. to buy robacco
leaf, the gain on realisation is TAXABLE.

[t is important for me to draw your attention to the distincrive
factors or fundamenral facts of this rransaction against the
earlier transaction in the former case:

* the purchase of the Dollars was the first step in carrying out
the intended transaction i.e. they were exclusively for the
purchase of tobacco leaf; and

e they were never bought specularively.

In the former case, the company recognised the opportunity of
making a financial gain by “temporarily” dealing in the Pound
Sterling that they had. They are not in the business of dealing
in currencies, therefore, the gain made by them was held to be
capital. Whereas in the latter case, the currency was obtained
tor the purpose of buying tobacco which is their stocks,
therefore, the substance of the transaction was one of revenue
although the intended transaction did not materialise because of
Government intervention.

The decision in the Imperial Tobacco case bears sonte
resemblance to the decision in CIR v George Thompsan & Co.
Led. [12 TC 1091] which was discussed in an earlier article (Tax
Nasional 2nd Quarter/2005).

In the earlier part of this article, we said that repaymenct of loans
would be a capiral transaction. Therefore, would any foreign
exchange gains arising be considered capital? Case law shows
that there can be exceptions, particularly in the case of Theiss
Toyota Pte. Led. v FC of T [78 ATC 4463].

Facts of the case

The company paid its trading stock using borrowing on a
recurrent basis.

Decision of the Court

The court ruled that exchange gains arising from the settlement
of the borrowings would be taxable. For any busiriess, this
principle would be applicable in respect of short term borrowing
such as the use of letters of credit or bankers’ acceptance.




i

- Ji

However, for banks and other financial institution, the
recognitions of capital of revenue gains would be treated
differently for gains arising from the payment of loans.

The usage of the borrowings would be a determining factor. The
cases in the table below would explain the conclusion of the
ransactions:

USE OF BORROWED
FUNDS

CBtha_i

‘Revenue

Transaction Involving Head Office and Branch

The Australian case of Max Facror & Company v FC of T [84
ATC 4060] established that foreign exchange gains arising from
transaction between an overseas company and its local branch
would not be raxable. This is because there is only ONE enriry
involved. (Students would remember from their Law papers that
a branch is not a separate legal entity from its head office, bur a
separate business entity.)

Transaction Involving Parent Company and
Subsidiary

However, the transaction involving a parent company and its
subsidiary will be treated differently because a subsidiary is a
separate legal entity. (Remember the legal case of Salamon v
Salamen & Co. Lid. [1897 A.C. 22].)

Gains From Speculative Activities

Generally, profits derived from an isolated transaction where
a person takes an occasional swipe ar a financial opportunity
to make some money would be capital gains and not assessable
to tax because they are not part of or related to a business. We
saw this in the case of McKinley v H T Jenkins & Sons Lid.
[10TC 372].

However, when dealing with primary commodities such as
rubber, copra and oil palm, where their prices are subject to
fluctuations, it is not uncommon for such traders ro shield
themselves from potential price fluctuations by engaging in
hedging activities such as forward contracts, options or swaps.
This is part and parcel of their trading activities and any profirs
would be assessable as business profis.

Remember in DGIR v Central Sugar BHD. [(1978) 2 MLJ] 71]
in the arricle “Expansion of Business” in (Tax Nasional 4th
(Juarter/2004), where the cempany, which was involved in the
business of sugar refinery also undertook hedging activities ro

Learning Curve

ensure that the supply of raw sugar would be at reasonable prices
and the courts held that “the one recognised method of
stabilising the price of the required sugar is to hedge on the
rerminal markers.” Therefore, the gains arising from the hedging
activity was taxable since there is a close nexus between this
activity and the ordinary trading activity of the taxpayer.

The same principle applies in the case of Cooper v Stubbs [10
TC 29].

Facts of the case

The partners in a firm of cotton brokers undertook on their own
account a series of speculation in cotton futures and claimed
that the profits arising from the transaction were not subject to
tax by virtue of the fact that they were gambling activities.

Decision of the Court

The court ruled thar the profits arose from real contraces for the
purchase and sale of the commodity and therefore, were taxable.
In the words of a member of the Tax Appeal Board in the case
of Smith, 55 D.T.C. 10l “where what a taxpayer does extra-
murally, so to speak, is closely allied to his ardinary occupation,
the gain from his additional activity will be treared as though
arising from his regular business”.

We shall continue our discussion on this matter in the next
article.

FURTHER READING:

Choong, K.E Malaysian Taxation - Principles and Practice, (2005
11th Ed) Infoworld.

Kasipillai, J. “A Comprehensive Guide to Malaysian Taxation under
Self Assessment”, (2005 2nd Ed), McGraw Hill.

Malaysian Master Tax Guide, (2005) CCH Asia Pte. Lid

Singh, Veerinderjeet; Malaysion Taxation: Administrative and
Technical Aspects, 2005 ( 6th Ed) Pearson Malaysia

Thomton, Richard. Malaysian Tax Commentaries, (2004 1st Ed)
Sweet & Maxwell, Asia.

Yeo, Miow Cheng Alan. Malaysian Taxation, (20th Ed), PAAC
Sdn. Bhd.
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The Prime Minister, Datuk Seri Abdullah Badawi announced
the proposed implementation of Goods and Services Tax (GST)
in Malaysia with effect from 1st January 2007 during the 2005
Budgert speech.

The announcement has since received mixed responses from the
public, business community, tax practitioners and experts as well
as academicians. One of the much debated issues is the heavy
administrative burden GST would have on Small and Medium
Enterprises (SMEs). GST compliance will require SMEs to
make sure that they have a good accounting system to ensure
GST paid and collected are correctly documented. This
compliance job is seen as a big issue for SMEs on top of coping
with their day-to-day business survival. To business entities, any
introduction of a different rax scheme is bound to entail
inconveniences, not to mention the possible increase in
~administrative cost. According to Kassipillai and Liew (2004),
“A large proportion of small businesses are cash traders. Many of
them do not use computerised accounting, let alone cash
registers, to maintain records that are badly needed to compute

GST liabiliry”.

Without an understanding and high level of awareness as to how
GST will affect their businesses, it will lead to apprehensions on
the part of the retailing chain, especially the front-liners.
Awareness contributes not only towards readiness but also
potential support for the new tax system. Businesses are unlikely
to accept or support a change in the tax system without being
made aware of the implications it has on the businesses.
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According to one tax practitioner, Beh Tok Koay (2004)
“....perhaps this small group lack an understanding of the whole
system of GST. I is suppoesed to be broad-based and will replace
the sales and services tax system, and this in turn will help to
reduce income tax rates”. This is further supported by a tax
expert, Veerinderjeet Singh (2004), “We miust all bear in mind
that using the big stick is not always the appropriate strategy.
Education and dissemination of information is very important as
are the issuance of clear guidelines and rulings”. Another tax
expert, Bhupinder Singh of Emst & Young (2005) said “low
awareness of GST implementation especially among SMEs
could create havoc when it is first introduced”.

While those opinions assume low level of awareness among
SMEs, the primary objective of this study is to take these
opinions to another level in order to provide hard evidence on
the level of awareness on GST among the SMEs. This study
seeks  to  explore various implications of GST
implementation from the point of the business community. For
example, how much do they know about GST and its salient
features. The finding from this study is expected to be useful to
the implementing authority which is duty-bound to assist the
business community in understanding the rtax and its
mechanism of collection, and above most, to make the
collection procedure simple, convenient and not burdensome
administratively and financially. The idea is to make the
business community a willing partner to the proposed tax
scheme. The results of data analyses help to identify what needs
to be done to ensure the successful implementation of GST.

the




Research Approach

The four areas being looked into in this study are:

(i)

{ii)

(iii)

(iv)

the level of knowledge of the business community (using a
sample of SMEs) abour the proposed GST:

the level of awareness on how GST will affect salient areas
of business operation;

the possible or patential business concerns; and

the business community’s views on GST incentives and
how to channel its concerns. The study however is
exploratory in nature with no hypothesis made on level of
awarcness.

Data collection was based on questionnaires forwarded individually
o business addresses categorised as SMEs around Klang Valley. The
data collection took place between April to May 2005.

Findings

An evaluation of the responses presented us with few important
findings.

1)

Level of Knowledge on GST

A list of fourteen (14) starements representing these
elements was used to gauge respondents’ level of knowledge.
It was found that only about one-thirds (33.6%) of the
respondents may be considered knowledgeable about GST:
what it is, what are the potential impacts on their business
(monetary or otherwise), why and when it is to be
implemented, and the government’s initiatives to ‘educate’
them on GST. It is concluded, therefore, that the level of
knowledge of the respondents on the general aspects of GST
is moderarely low.

Nevertheless, out of the 33.6% respondents who claimed o
be knowledgeable, the largest proportion (45.1%) knew
about the meaning of GST. While the nature of the research
is just exploratory, but we expect thar this is highly plausible
as the meaning of GST is a textbook material, and those
individuals responding to the questionnaire on behalf of
their organisations who have had a tertiary educarion in the
business fields must have come across the term.

However, a very low level of knowledge (25.4%) for the
question “The potential benefits of GST to your business” is
indeed an inreresring finding. We have said before that the
idea is for the government to make the business community
a willing partner to the proposed GST regime. This result
pointed out that the business communiry has very low level
of knowledge on how GST can henefit them. Indeed, this
finding should be a concern to the relevant authority that
they have not done enough to sell GST. Along the line to
2007, this must somehow be addressed.

2)

Indirect Taxes

At the extreme end, most of the respondents do not know
about the proposed public hearing on GST, This is indeed a
concern thar the business community does not know about
it while it is, the only dialogue channel that exists at the
moment. 1t is a concern because the proposed public hearing
forms the basis of hearing the outery from the public before
GST rulings are firmed. Most of the respondents also do not
know about the appointment of a Tax Review Panel; when
do they start readying themselves for the implementation;
what are the potential benefits to their business: the
potential income rax reduction after GST; and the
mechanics of GST as opposed to that of income tax.

The research confirms that certain quarters of the business
commumity, in this case, the SMEs, are notr aware of the
more specific features of GST. While a higher knowledge is
claimed on general meaning of GST, knowledge on specific
impact and implementation in Malaysia is low. There is a
definite need from the authority to respond to the outcome
of this research.

Awareness on How GST Will Affect Some
Salient Areas of Business

The level of awareness among the respondents on the
possible effect of GST on some areas of business may be
considered as moderate, with 52.1% of them claiming either
being generally aware or fully aware. This implies that they
know more about the elements of GST that affect their
businesses than they do about GST in general and actual
implementation plan in Malaysia. They collectively place
business cash flow as the most likely to be affected by GST,
followed by computerised accounting system and repricing of
goods and services. It is reasonable to concur with them that
the effect on cash flow would be the most critical issue.
Next, there is the need to upgrade the accounting system
(computerised) to handle higher volume of record keeping
and paperwork. The same goes with repricing of goods and
services as they know what GST is.

Half of the respondents think that there would be actions
from the customers, probably a negative one for the increase
in prices, and from their competitors. For the 52.1%
respondents who claimed to be aware of how GST would
affect their business operation, the least known aspect is the
transitional arrangement for inventory of goods brought
torward from the period prior to GST.

The other aspects with less than 50% of the respondents
claiming to be aware are impact on current sales and services
tax (SST), invoicing, and training of staff on GST. It is quite
clear that these are aspects of GST implementation that are
specific to GST implementation, rather than general feature
of any new tax scheme. Again, it complements our finding
in the earlier section of a low level of knowledge on GST
specific features. Moreover, on the average, the respondents
are more concerned, hence the level of awareness, wich
aspects that are directly affecting their operation with
respect to its finance, accounting system and sales. Thus, this
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finding will form the basis for recommending acrions to be
taken by the government to ensure the smooth
implementation of GST.

3) Potential Business Concerns of GST

What would be considered as concerns by the business
community with the implementation of GST? Some of the
statements representing areas of concerns such as “impact on
cash flow, change/upgrade accounting system” and “training
of employees on GST" are the same as in the preceding
section. 1here are two reasons for this: (i) this secrion deals
with actual concerns, whereas in the earlier section the issue
is whether the respondents are aware or not; (ii) to find out
whether the respondents’ perceptions and views are
consistent throughout. i

The majority of the respondents consider all the nine
statements representing areas of concerns to be important,
with the mean scores indicating their relative importance to
be in the following order: that GST will have an impact on
cash flow; that the government must provide financial and
advisory assistance; that they have to changefupgrade their
accounting system; that they have ro maintain various
records to comply with GST; thar they require sufficient
time to adopt GST; that there would be additional cost
during the transition period; that it would increase ongoing
operational cost; that employees need to be trained on GST;
and whether there would be penalty for non-compliance.

Again, as was the case with the preceding section, business
cash flow rops the list of concerns. Sa is the position of the
statements “changefupgrade accounting system vis-a-vis
training of employees on GST” in the hierarchy of
importance. Training of employees and, especially penalty
for non-compliance, appear to be the least of their cancerns.
This finding supports the studys contention that the
perceprions and views of the business community on the
implications of GST are highly eonsistent and rational.

4) Government Incentives/Reducing Cost and
Channel for Voicing Concerns/improving
Understanding of GST

Majority of the respondents do feel thar administering GST
would be burdensome administratively and financially, and
they need whatever assistance from the government.
Foremost, they would welcome free software packages from
the government to help them in administering the
voluminous paperwork and computational requirement of
GST. Standardised software issued by the government not
only offers convenience and eliminates the need to search
for suitable software in the market, but it also implies that
GST administration can be made more uniform throughout
the business community. Perhaps, the idea thar everyone is
doing the same thing is a comfiture t the members of the
business community. The word “free” in the sratement may
not even be consequental, and they would probably still
prefer government-issued software even if they have to pay.
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Direct financial assistance from the government is also
important in the eye of the respondents. They ranked “Give
one-off incentive to companies who tegister for GST”
number two after government-issued software. Thus,
“Exempting small SMEs (<RM100,000 annual sale) from
GST” and “having lower GST rates for SMEs” occupy the
next two positions in order of importance. Next down the
list are “exempting SMEs altogether from GST” and
“reducing the rates on income tax with GST”. It is quite
clear, therefare, that respondents have accepred the fact chat
the implementation of GST is inevitable, bur would
welcome financial incentive to reduce the expected increase
in operational cost.

Free training and seminars by government and a special
government website for GST implémentation constitute the
most preferred avenues for improving the knowledge on GST.
Additionally, free leaflers on GST implementation are also
considered useful to enhance their understanding of GST.
Special help line for GST and public hearing which are mare of
avenues for voicing concemns, are placed somewhere in the
middle of the eight statements, below those representing
sovernmental avenues for understanding GST better.

It was found that respondents do nor consider the private sector
as a good source of knowledge on GST vis-a vis the government
machinery as the statements “seck own consultants or
accountants’ advise” and “attending private training, seminar
and workshop” oceupy the third and second last spots in the
ranking of preference.

It may be safely interpreted and concluded that in the opinion
of the respondents, being able to understand GST better is more
important than having avenues to voice their concems.
Moreaver, it is quite evident thar respondents prefer to leam
more about GST from the government sources than from
expertise in the private sector. Visits by relevant tax authority is
certainly the least preferred avenue for wvoicing
concerns/understanding GST hetter; a visit by officials of the
relevant tax authority may result in a company having problems
which have nothing to do with GST.

Recommendations

Based on the summary of results and conclusions, a number of
recommendations are suggested and presented as follows:

(1) Disseminarion of information
In general, respondents do not know much about salient
aspects of the proposed implementation of GST. Exeept,
perhaps, for what GST is, they are not knowledgeable abour
why it is introduced; the benefits of GST introduction; when
it is to be implemented; or the government initiared
programmes to enlighten them abour GST, ler alone its
potential impact on business. Moreover, the respondents do
not seem to be following new developments of the proposed
tax from the news media. It is recommended that the
business community be made to undersrand GST better by
the government producing a simple, easy to understand, but




comprehensive pamphlet containing ar least the following
information: (i) what is GST; (ii) why it is introduced — the
benefits to them; (iii) when it is to be implemented; (iv)
what is the government agency responsible to implement it;
and (v) a contact number to obtain additional information.
The most effective way to disseminate this pamphlet is
perhaps when companies pay their annual registration fees at
the counters of the Companies Commission of Malaysia, or
via mail together with the certificares (and receipts) when
companies send their renewal fee by post or even distribute
the pamphlets at the Income Tax offices.

(2) Addressing rhe problem

The business community seems to be convinced that GST
will have an impact, probably a negative one, on their cash
flow. They appear to understand that under GST, they have
to pay the tax first when they purchase their supply and
collect it back later when they sell to the end consumers,
hence the negarive impact on their cash flow. Without
appropriate data, it would be difficult to support or refute
this claim. Nonetheless, it creates an apprehension in the
business community. To reduce this apprehension among the
business community, it is recommended that the
government incorporate this aspect in the pamphlet that
was suggested earlier, and undertake to address the problem
if it does oceur.

(3) Government assistance — Administrative and Financial Cost
The business community appears to welcome assistance from
the government administratively and financially, in that
order. They specifically welcome government-issued
computer software (preferably free of charge) o help with
their computer system in implementing the GST. To
enhance the cooperation of the business community in the
implementation of the proposed GST, as well as to introduce
some tneasure of uniformity in the handling of GST data
within the business community, it is recommended that the
government develops a suitable computer software and
distribue it together with the pamphlet recommended as per
item (2). As regards to the financial assistance requested
which was mentioned as a one-off financial assistance, there
could be several ways to do this. This study takes cognizance
of the government’s vast experience in providing financial
mcenrives to the business communiry from time to time.
Therefore, this study recommends thar the tax authority
identify the most suitable way to provide this financial
assistance which should purport to reduce the increase in the
administrative cost of implementing the GST on the part of
the business community

{(4) Training and Website
To the average respondents, understanding GST well is
more important than voicing their complains; the way to
understand GST better, according to them, is for the
govemment to conduct trainings and serninars, as well as set
up agovernment website on all aspects of GST. Considering
that conducting trainings and seminars for the whole
business community is indeed a surmounting task, it is
recommended that the authority give a priority in setting up
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a comprehensive wehsite on GST information; this is ro be
complemented with trainings and seminars for the
representatives of the business communiry.

While the research only consists of 122 respondents, we are
confident that the sample is indicative of a larger population.
This is supported by test of normality which concluded that
respective scores for different aspect of GST implementation are
normally distributed. Further, correlation tests indicate that the
respondents are, on average, consistent in their perceptions of
their level of awareness between different aspects of GST
implementation.

We are positive that the results of this research can assist the
relevant tax authority towards the appropriate direction in
enhancing their effectiveness in reaching the business
community along the line to 1st January 2007.
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Malaysian Property
Developers — What is the
GST Impact and How will
the Deferment Help?........

THIS ARTICLE IS CONTRIBUTED BY BDO BINDER TAX SERVICES

On Wednesday, 22 February 2006, the Government decided to
postpone the implementation of the Goods and Services Tax
(GST), a broad-based consumption tax to replace the current
single-stage sales and services tax from 1 January 2007 to a new
date to be announced later.

This deferment should be viewed positively as it will provide
Malaysian businesses more time to plan for the readiness to
implement GST within their organisations. Having limited
resources and manpower, such business organisations can now
take time to properly initiate the review of their internal
business systems as the review process is fairly lengthy and it
involves not just the accounts but all other departments as well.

This also means that the final implementation would depend on
the law passed and the Royal Malaysian Customs should take at
least 18-24 months to fully educate and create further awareness
to the public.

In this arricle, the author, also the Head of BDO GST team shall
focus on the possible impact of what GST means to the property
developer leading up to the implementation; and sharing with
you the experiences from GST implemented countries like
Singapore and Australia.

GST on Property Transactions

| The intraduction of GST will have a significant transitional and
- |ongoing effect on Malaysia's building and construction industry.
-t will not just affect day to day running of the business but also
Hon the industry and economy as a whole.
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The impact of GST to property transactions will depend on a
host of circumstances and these include whether:

the seller and purchaser are registered persons;

the transactions are of a residential or commercial nature; and
* the property is agriculture land or land for general use, land

granted by the State, part of a going concern or otherwise.

GST treatment in relation to the above for Malaysia will depend
also on the different models of GST implemented countries
being adopted by the Royal Malaysian Customs when the date
of implementation is finally announced.

In Australia, for example, GST impacts on almost every
property transaction, particularly on residential and commercial
developments. Even straightforward arrangements, such as lease
incentives provided to commercial renants and refurbishment of
existing buildings often have complex GST consequences.

No GST should be payable by the buyer when the land is sold
by private individuals or if an existing family home is disposed
of. This makes sense, as most owners will not be selling in the
course of an enterprise and accordingly will not be registered,
therefore no taxable supply would oceur.

In Singapore, residential properties are also exempt from GST,
thus no GST will apply but the developer will not be able to claim
input tax credits relating to the property, as it is exempt. However,
certain exceptions like payment for the supply of design and

construction activities including the cost of sub-contractors, sales
commissions and property services will be taxable.

In this connection, there is a need for specific industry related
concessions and transitional rules to be decided by the Royal

Malaysian Customs moving towards the implementation of
GST in Malaysia.

Residential and Non - Residential Properties for
Developers

Let us look at what happens in a GST environment for the
developer.

All transactions involving the sale and lease of non-residential
properties will be subjected to GST. When you are registered for
GST as a property developer, vou have to charge GST on the
sale and lease of such properties and account for it as output tax
in your GST returns.

For GST purposes in Malaysia, taking Singapore as our model, a
residential property may be referred o as:

1. apiece of vacant land considered as a residential land if it is
zoned as “Residential” or “Rural Centre and Settlement” in
the Master Plan by the Land Authority; or

2. apiece of vacant land sold or leased by a public authority for
residential, flat or condominjum housing development for
example, police or army personnel barracks; or
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3. land with a building, flat or dwelling approved by the Land
Authority for residential use.

Examples of buildings approved for residential use are:

(a) dwelling house (e.g. terrace house, semi-detached house,
bungalow);

(b) residential flat/apartment;

(¢) serviced apartment;

(d) upper floors of a shop house if the floors are approved for
dwelling purposes;

() hall of residence, hostels or bearding school; and

(f) workers' quarters/dormirory.

Examples of buildings not approved for residential purposes are:

(a) hotel;

(b) guest house, boarding house or motel;
(c) chalet; and

(d) holiday bungalow or resort.

All other types of properties that do not fall within the above
definition shall be regarded as non-residential properties.

Hence when you are dealing with residential properties, you
cannot charge nor colleet GST on the sale or lease, as they are
exempt from GST. And being GST registered, you are to report
this supply as an exempr supply when you make the submission
of your GST return.

Claim for GST Input Tax

You can claim GST incurred on the purchase of land and
development of non-residential properties as your input tax if
the properties are:

a) used for the conduct of your business;

b) let out as rental income for the purpose of business; or

c) developed into non—residential properties for the purpose of
sale or lease.

Your input tax claims may include the GST incurred on the
purchase of property, legal expenses and fees for sale and
purchase agreements, construction and development
expenditure, related professional fees and so on.

As mentioned earlier, sale of a residential property is an exempt
supply. Hence, you are not entitled to claim any inputs neither
can you charge any GST output if you have residential
development properties.

If the properties are mixed, there should be a partial credit
entitlernent. Based on the final model adopred for Malaysia,
developers thar build mixed residential and commercial use properties
may need to apportion their inputs to determine GST recovery.

Depending on the state of the residential property market in

Malaysia, exempting residential property is likely to squeeze
developers’ margins since GST is an unrecoverable cost to them

1st Quarter 2006 Tax Nasional 45



Indirect Taxes

and put upward pressure on housing prices as developers seek to
pass on the unrecoverable GST ro buyers.

Managing Maintenance Funds

If you are a developer that is involved in managing the
maintenance fund and running of the complered development
like condominium or commercial floored factories projects, the
provision of estate management and maintenance services is a
taxable supply regardless of whether the properties are
residential or not.

It is important to know that the maintenance fund accounr is
not a legal entity, hence it cannot be considered separately for
GST registration purposes.

Deductions on Progressive Payments

For bulk purchases, you may buy materials like cement or sreel
and supply them to your contractor for the development. For
GST purposes, you may not deduct the value of the marerials
purchases from the amount of progressive payments due to your
contractor.

They are to be separated from the construcrion works which
your contractor supplies you under the development as these
supplies were made by you to your contractor.

Reimbursement of Expenses

When you do claim reimbursements from your contractor from
time to time, for example for clerk-of-works overtime, loan of
workers, use of utilities on site and so on, these will be supplies
made by you to your contractor. Hence you will have to charge
and account for GST on these reimbursements and you may be
able to claim GST on your expenses related to these activiries.

Financing Property Transactions

We will need to also consider the impact of financial supply
rules with regards to commercial property transactions such as a
property trust that conducts a capital raising exercise to finance
the construction/purchase of the property. So, even a
commercial developer will need to consider the impact of
exempt supplies.

'CONCLUSION
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supplies, the issue may be the extent to which they can
Tecover GST

As a developer, there shall be many more issues to be
considered including:

1. reviewing the approach to long term contracts to ensure
that the GST liahility does not arise prior to the receipt
‘of the majority of the contractual consideration; «

2.the impact of the transitional rules to be adopted by the
Royal Malaysian Customs sueh as those in relation to
property sold before the effective GST cut off date,
unsold completed properties as at effective GST cut off
date or on unsold semi-completed properties as at the
effective GST cut off dare;

3.ensuring that the systems are in place to caprure the
information necessary to claim input tax credits including
obraining tax invoices from all suppliers; and

4. to identify when is the tax point for progress billings, any
deductions on progress payments, how to treat payment
of rerention sum, any impact on rectification of defects
and so on.

This list is indeed not exhaustive, therefore even though
there is a postponement with the implementation of GST,
it will eventually be coming neater to our shores and it i
hoped that the in-bound waves in relation ta i
treatments to property transactions and local resident

developets in Malaysia shall become very clear and easy to
comply with.

Developers, on the other hand, with the redious task laid
before them shall need to he fully prepared and equip
themselves internally to pave the way towards a smooth
GST implementation ahead taking full advantage of the
POSEpONEment.
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The principal objective of the Malaysian Institute of Taxation (MIT) is to train and build up a pool
of qualified tax personnel as well as to foster and maintain the highest standard of professional ethics
and competency among its members.

One avenue of producing qualified tax personnel is through professional examinations. As such,
MIT conducted its first professional examinations in December 1995. To date, the MIT has successfully
conducted eleven examinations. The professional examination also seeks to overcome the present
shortage of qualified tax practitioners in the country.

How to Register

Examination Structure
The professional examinations are currently
held annually and comprises of three levels:

Foundation Level

You can contact the Institute’s Secretariar for a
copy of the Student’s Guide. The Guide contains
general information on the examinations.
Interested applicants must submit a set of
registration forms as well as the necessary
documents to the Secrerariat,

Entrance Requirements

a)  Minimuin 17 years old

+ At least 17 years old

= At least two principal level passes of the
HSC/STPM  examination (excluding
Kertas Am/Pengajian Am) or equivalent

* Credits in English Language and
Mathematics and an ordinary pass in
Bahasa Malaysia at MCE/SPM

b) Degrees, diplomas and professional
qualifications (local/overseas) recognised
by the MIT to supersede minimum
requirements in ()

¢) Full Members
accounting bodies

of local

and overseas

Exemption

Esemption from specific papers in  the
professional examinations is available and the
exemptions granted will depend on qualifications
atwained and course contents as determined by
the MIT Council.
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Malaysian Institute Of Taxation
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Exemption Fees (per paper)

Foundation

Intermediate

Final

Examination Fees (per paper)

Foundation

Intermediate

Final

January 1

February
March 31
April 30
‘September 1
September 15
October 15
November 30

December
18-22

« Tavation I
* Economics & Business Statistics
* Financial Accounting 1

RM 50.00
RM 60.00
RM 70.00

Intermediate Level

* Taxation IT

* Taxation III

* Company & Business Law
RM 50.00
RM 60.00
RM 70.00

Final Level

* Taxation IV

* Taxation V

* Business & Financial Management
* Financial Accounting 11

MIT Professioil_al Examinations

Annual Subscription for 2006 payable.

Release of the 2003 Examinations results. Students are notified by post.
No telephone enquiries will be entertained.

Last date for payment of annual subscription fee for the year 2006 without
penalty (RM30).

Last date for payment of annual subscription for year 2006 with penalty (RM100).
Question & Answer Booklets are available for sale.

Closing date for registration of new students who wish to sit for the
December 2006 examination sitting.

Examination Entry Forms will be posted to all registered students.

Closing date for submission of Examinations Entry Forms. Students have to return
the Examinations Entry Form together with the relevant payments to the
Examinations Department.

Despatch of Examinarions Nerification Letter.

MIT Examinations.




CCH Executive Events
presents

&).CCH

a Wolters Kluwer business

Within all organisations today, the core responsibility of line

managers are to ensure that employees perform at optimum
efficiency to meet organisational goals and objectives. When
employees' work performance do not match the expectations of
the employer, termination by contractual notice or terminaticn
simpliciter can only be exercised after a performance
improvement plan has been put in place to rehabilitate such
employees.

Employees have security of tenure of employment as the
relevant employment laws and the Federal Constitution of the
country give this protection to them. Hence, due care has to be
exercised by employers if they want to dismiss or terminate
their employees for just cause or excuse. The employment laws
have not remained static but are ever evolving due to

pronouncements by the Industrial Court as well as the judicial
courts.

Are you and your line managers fully equipped with the
know-how and expertise to manage non-performance and
lawful termination? This workshop is a must for employers
who want to pretect their rights and interest. Do not miss
this opportunity!

Who Should Attend

This workshop is a must for those who deal with employee

g trad.lﬁg.! service and
a panel member (-:.'If the

ute of 'Férsannefl
Human Resources

nary cases and
alse negotiated

Managing Employee
Non-Performance &

Termination
- Protecting Your Rights & Interest

sb compet

3 Setﬂngfgba S anc : JOb aobjectives
- Performance appraisal
- Appraisal interview

2. Contract of Service and Contract For Services
» The differences or test to be applied
- Contents.of contract of employment
+ Agency contracts
3. Unlawful Terminations
* Dismissal witholit just cause or excuse
+ Difference between termination of service and dismiissal
» Condonation and its impact-on misconduct & dismissal

4. Circumstances for Lawful Terminations or

Termination of Service
» Absent without leave:
+ Frisstration of contract
» Resignations both veluntary. and involuntary
* Redundancy and retrenchment
» Taking excessive medical [eave

» F‘rolunCFed illness & medical board out
e

W ormanae

ctecrne

* Constru':nwe drsﬁiiséal :
» Failure to inform on medical lesve

5. Current Trends & Developments
~ Industrial court awards
» Dedisions of judicial courts

6. Exercises & Case Studies

Benefits of Attending

Upon completion afthzsmrksjwp participants will beable to: -
+ Successfully manage poor performers and implement a
performance improvement pl

o Master and effe&we!y lete the senmsitive process of
Tawful termination = i

v Identify the system and processes to be carried out before
terminating employees

v Keep abreast with the current trends and devalopmentsiin the
area of termination of employment due to court

v Benchmark your policies and procedures against industry
norms and make necessary improvements where required

In-house corporate training is also available!

For more details,
please emall to events@cch com.my |




Reply Slip
Fax: 03.2026.7003 i seats are still available!

a Wolters Kluwer business

WORKSHOP DETAILS REGISTRATION DETAILS
Ma naging Employee Non-Performance & O Please register me for the Mana.ging Emp[oy:ee _
Termination - Protecting Your Rights & Interest gc;:;}e’fggrg;a-g;;&a;‘ze%gr?gsgz-;:;:?;gzg)mur Rights
VENUE : Berjaya Times Square Hotel & Covention Center, KL Contact Person
Early Bird Fee (RM) Regular Fee (RM)
(by 14 April 2006) (after 14 April 2006) Company

Corporate| CCH Non- | Corporate, CCH Non-
Member |Subscriber |Subscriber| Member |Subscriber Subscriber| Address

1040 1200 1440 1200 1360 1600 Postal Code l [ I =

** Fees include materials, lunch, refreshments and certificate Tel Fae

CCH Executive Events Corporate Membership

. Our Corporate Membership is aimed to offer your organisation a flexible and cost E-mail
effective investment in training and development. As a corporate member, all yeur
employees are entitled to our membership privileges. To become a member, please
call us for more information:

PARTICIPANT DETAILS
REGISTRATION INFORMATION Name
Telephone  603.2026.6003
Job Title
Fax 603.2026.7003
Email events@cch.com.my Tl Eax
Web Site  www.cch.com.my
Address Suite 9.3, 9th Floor, E-mail
Menara Weld, No. 76,
Jalan Raja Chulan, 50200
Kuala Lumpur, Malaysia. PAYMENT MODE
Registration and Payment = Cheq”e Bank RM
Reservations may be made by telephone/telsfax/email but will only be confirmed upon h N
receipt of the relevant registration form(s) and payment. Cheque No

By Cheque: All cheques should be crossed, marked A/C payee only and made payable O Credit Card O Mastercard O Visa
to "Commerce Clearing House (M) Sdn Bhd " with the title of the programmels) i
indicated clearly on the back of the cheques. l | ‘ J ‘ l | ‘ | ‘ L | ‘ l i ‘ l ‘ l }

Cancellation and Substitution Policy
A substitite delegate is welcome at any time at no extra charge if you are unablz to
attend. Full payment will be imposed if cancellation is made after 16 May 2006, This

Cardholder's Name:

also applies to no show on the day of event. All notices of cancellation or replacemerits Cardholder's Signature:

must be made in writing and acknowledged by CCH via email or fax. Expiry daite RM
Sponsership Opportunities '

CCH Asia has designed an attractive range of advertising & sponsorship packages to ENROLMENT STATUS

match your marketing objectives. The packages available offer advertisers and Sponsors

extensive visibility and ensure direct access to your target market. It is also an excellent O CCH Executive Events Corporate Member
platform te promote your organisation to influential players and key dacision-makers

in the industry. Please call 603-2026 6003 (Ext 31) for more details Q CCH Subscriber

Programme Changes O Non-Subscriber

CCH reserves the right to amend or cancel the event due to unforeseen circurnstances.

HRDF Claims Companysize O 7-4 O 5-9 O 10-19 O 20-49

This workshop is HRDF-SBL claimable. However this is subject to the zpproval of HRDE. 0O 50-99 0O 100-199 O 200-499 O 500-999 O 1000+

Important Notice
Pursuant to the pravisions of the DIRECT SALES ACT 1993, the registration form herein  Industry
shall only be used by body corporate. Since Commerce Clearing House (M) Sdn Bhd is

unable to accept any individuals who are not body corporate, individual applicants who

wish to attend are requested to register themselves at Suite 9.3, Sth Floor, Menara

Weld, 76 Jalan Raja Chulan, 50200 Kuala Lumpur, Malaysia or call (§03) 2026 6003 for

registration procedure.

THE ORGANISER

CCH Executive Events is the seminar and conference arm of CCH Asia. We affer oppartunities for our delegates to receive business critical information and timely insight and,
analysis from our expert presenters. Our everits also provide a platform for discussion to allow delegetes to explore the intricacies of the information presented while interacting
and exchanging news and experiences with their pesrs. Qur programmes are conducted by industry practitioners and academics who are able to provide participants a well-
balanced blend of theoretical fundamentals and practical applications.
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International trade in plants and animals is estimared to be
worth billions of dollars every year and affects practically every
species of plant and animal. Plants are not only traded for their
medicinal and intrinsic values but people have derived pleasure
in keeping them. Wild animals or wildlife are traded not only for
their meat which can be exotic in nature burt also for the parts
or their by-products which can be used nor only for medicinal
purposes but also kept as souvenirs.

The cross border movement of plants and animals is often
governed by the legislation of each country to prevent the
entry and spread of diseases as well as to protect endangered
species. Some estimates suggest that the money obtained from
illegal wildlife and plant trade is second only to drug
trafficking and it is not only the demand for live animals and
plants which drives the trade bur also luxury products such as
shark’s fin and tiger skins. The illicit ade in wildlife and
plants, which often originate in developing economies, are
collected at relatively little cost and smugeled via a chain of
couriers and dealers to the developed world. All along the
chain the price increases with each individual player raking off
his percentage.

MALAYSIAN CUSTOMS REGULATIONS

Malaysian customs regulations require every importer or
exporter to make a declaration in rhe relevanr customs
declaration form of the goods imported or exporred to the proper
afficer of customs at such place of import or export. He is also
required to produce to that officer, if necessary, any import or
export licence governing the import or export of such goods.
The import or export of most wildlife or plants in Malaysia is
restricted under the Customs (Prohibition of Imports) Order 1998
and the Customs (Prohibition of Exports) Order 1998.
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PROHIBITION OF IMPORTS

Part 1 of the Fourth Schedule, Customs (Prohibition of Imports)
Order 1998 requires the importer of

i. any domestic animal or fowl alive or dead, ar any part
thereof;

il. pests;

iti. any invertebrate animal;

iv. any other animal or bird (other than a domestic animal ot
fowl);

v. live fish; and

vi. plants, including any species of plant or any part thereof
whether living or dead

to obtain an Import Licence (A.B) from the Director-General of
Veterinary Services, the Director-General of Agriculture, the
Director-General of Wildlife Department or the Director-
General of Fisheries Department as the case may be.  All
consignments are subject to inspection by the officers from the
relevant departments prior to clearance by customs.

PROHIBITION OF EXPORTS

The Second Schedule of the Customs (Prohibition of Exports)
Order 1998 requires the exporter of

i. all domestic animals, alive or dead, and any part thereof;
ii. poultry; alive or dead and any part thereof;

iii cockles;

v live prawns and shrimps;

v. live fish; and

vi. any species of plant or any part thereof.




to produce an Export Licence (A.B) from the Department of
Veterinary Services, Fisheries Department or the Agriculture
Department before exparting these goads.

The Third Schedule of the Customs (Prohibition of Exports)
Order 1998 requires the exporter of

i. any animal or bird, other than a domestic animal or fowl,
whether alive or dead or any part thereof; and
ii. skins and orher parts of birds

to obtain an Export Licence (A.P) from the Wildlife
Department and the Department of Veterinary Services prior to
the clearance by customs for the export of those goods.

IMPORT AND EXPORT PROCEDURES

The importation of plants and animals into Malaysia falls under
the jurisdiction of the Ministry of Agriculture mainly the Crop
Protection and Plant Quarantine Division which enforces the
Plant Quarantine Act 1976 and the Plant Quarantine Regulations
1981; and the Department of Veterinary Services enforces the
Animal Ordinance 1953. An Import Permit is also required from
the Wildlife Department which enforces the Wildlife Act 1972.

IMPORT OF ANIMALS

For the importation of animals into Malaysia, the person
concerned has to make an application to the Director-General
of Veterinary Services for an Import Permit. An Import Permit
must also be obrained from the Direcror-General of the
Department of Wildlife, Conservation and National Parks if
required - under the Convention on lnternational Trade in
Endangered Species of Wild Fauna and Flora (CITES).

Indirect Taxes

The consignment of animals shall be accompanied by a veterinary
health certificate issued in English and signed by a competent
veterinary officer of the veterinary authority of the country of
export, contining proper identification of the animals and the
names and addresses of the consignor and the consignee. The
importer shall provide the Director-General or the officer of the
department at the airport or port of arival, the following
information ar least 72 hours before arrival of the animals:

i. the number of animals in the consignment,

ii. the expected date of arrival,

iii. the airport or port of disembarkation in Malaysia, and

iv. the farm or establishment where the animals in the
consignment will be kept.

Upon arrival in Malaysia, the animals and the accompanying
documents shall be surrendered to the officer of the Department
of Veterinary Services, Malaysia at the airport or port of
disembarkation.

QUARANTINE IN MALAYSIA

The animals must be ransported in sealed trucks direct from the
airport or port of disembarkation ro the designated zoo or
establishment. They must be kepr in isoladon from other
animals in the 200 or establishment for a period of 30 days for
further observarion andjor disease investigation. Should any
animal show symproms or sizns of disesse or infection, =l
animals shall be subjected ro relevant Isboratory tests or any
other action deemed fit, at the expense of the impormes. Upon
confirmation of any disease (infections. conmsions or soomonic)
an appropriate action shall be =ken by the Dipammmenn
including destroying the animals at the expense of the imposter
without compensation.
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PETS

In the case of pets imported in Malaysia, especially dogs and
cats, the minimum age requirement imposed is that they must be
at least three months of age at the time of import. There is no
restriction on the number of pets that can be imported by a
person. To import an exotic animal or wildlife as a pet you may
be required to obtain an approval from the Department of
Wildlife, Conservation and National Parks prior to applying for
the Import Permit from the Veterinary Department.

Pets can only be imported as manifested cargo and shall be
declared to the animal quarantine officer at the point of entry.
The consignment must land for entry clearance only at the
point of entry specified in the Import Permit. Pets that require
quarantine can only enter through KLIA, Penang or Padang
Besar where quarantine facilities are available. Transit of the pet
to other points of entry is not allowed without clearance by the
animal quarantine officer. The original copies of the Import
Permit, the health certificate from the veterinary authority of
the exporting country and CITES approval shall be submitted to
the animal quarantine officer for clearance.

The new Wildlife Protection and Conservation Bill due to be
tabled in Parliament in June 2006 will have the provisions to
address the influx of exotic pets into the country. Attention
would be given to the import of many species of mammals,
reptiles and fish. Various pet stores in the country sell numerous
animals that have previously not been seen in the country such
as the Burmese python, rartlesnakes, cobras, sugar gliders,
iguanas and even tarantulas. Local officials realise that there isa
danger in not regulating this trade, as the animals introduced as
pets could pose a threar to the local species if they escaped or
were released into the wild.

EXPORT OF ANIMALS

The Customs (Prohibition of Export) Order 1998 clearly states
that the export of any domestic animal, alive or dead and any
animal or bird ather than a domestic animal or fowl requires an
Export Licence from the relevant authority. The manner of
exportation is up to the exporter, but he has to ensure the
animals are properly cared for. The Veterinary Department is
also to issue a health certificate certifying that the animal is free
of any disease for information of the animal quarantine officer in
the country of import. The consignment to be exported has to
be declared in the Customs No.2 form together with the Export
Permit and health certificate to the proper office of customs at
the point of exit. The veterinary officer has also to be norified.

IMPORT OF PLANTS

The Plants Quarantine Reoulations 1981 stipulates the
requirements which must be met for the importation of plants,
plant products, growing media/rooting compost, beneficial
organisms, plant pests and carrier of plants pests into Malaysia.
An Impaort Permit is a requirement under the Plant Quarantine
Act 1976 and Plant Quarantine Regulations 1981 to control the
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importation of plants. The permit states the conditions that the
exporting country should follow to ensure the plant marterial
imported is free from dangerous pests which are harmful to the
agricultural industry in Malaysia. Post entry quarantine is a
requirement for plants and other regulated items which are of
high risk and known to be hests of quarantine pests or regulated
pests. Such screening is necessary to ensure the plant marerials
do not carry the pests which are harmful to local economic
crops. The consignment is to be declared in the Customs No.1
form to the proper officer of customs at the point of entry.

EXPORT OF PLANTS

The Customs (Prohibition of Exports) Order 1998 states that any
species of plants or any part thereof which is alive and can be
propagated and includes the stem, branch, tuber, bulb, rhizome,
stock, bud woad, cutting, layer, slip, sucker, root, flower, fruit
seed or any other part like pollen, spores, meristem, tissue, callus
tissues in culture medium or cryogenically preserved are
prohibited from export except under a valid Export Licence.
Several plants are regulated under this Order and these have
been placed under two categories in the Customs List. Plants in
Category 1 can be exported only by government agencies and
such exports must be solely for research or exhibirion purposes.
Plants in Category 2 can be exported by anyone but it must only
be for research purposes by a government research institution in
the importing country.

The Export Licence can be obtained from the plant
quarantine offices of the Department of Agriculture in the
various states. In addition to the Export Licence, a copy of the
Customs No.2 form must be filled in with the correct
botanical names. If they are hybrids, their correct hybrid
names must be stated. A phytosanitory certificate is also ro be
obtained from the plant quarantine office for the use of the
relevant officers of the importing country. Under the
International Plant Prorection Convention, it has been
agreed thart all signatory countries will carry out the required
inspection and treatment to ensure that quarantine and other
noxious pests are not disseminated along with plants and
plant products exported from their respective countries. This
certification that the consienment has been inspected and
treated according to the importing country's requirements is
called the phytosanitary certificate. A CITES permit should
also be obrained from the same office if the plants are
included in the CITES list of endangered species.

THE CITES

The Convention on International Trade in Endangered Species
of Wild Fauna and Flora, CITES, came into force on lst July
1975 and now has been ratified by more than 132 member
countries. These countries act by regulating commercial
international trade in an agreed list of endangered species. The
CITES seeks to control the trade in species of wild animals and
plants that are, or may be, threatened with extinction as a result
of international trade. The CITES uses an import/export permit
system to regulare trade in species which are classified under the
following headings:




i. species which are now threatened with extinction and
which may not be traded for primary commercial purposes.
‘Trade’ for scientific, captive breeding, and other limited uses
is permitted under strict conditions;

ii. species that are not currently threatened, bur may become so
if their trade is not controlled; and

iii. species which individual countries have listed because they
are under special management regimes in that country.

ASEAN WILDLIFE LAW ENFORCEMENT NETWORK

The special meeting of the ASEAN Ministers responsible for
the implementation of CITES in Bangkok on 1st December
2005 recognised that need for an effective plan of action to
strengthen the enforcement of CITES and other legislation for
wildlife pratection to address serious problems caused by illegal

domestic and international tade in wild fauna and flora.

Recalling the adoption of the ASEAN Regional Action Plan on
Trade in Wild Fauna and Flora (2005 — 2010) ar the Special
Meeting on 3rd May 2005 in Jakarta, the Ministers once again
stressed the importance of involving ASEAN member countries
as well as all relevant govemmental, inter-governmental and

non-governmental organisations to address illegal exploitation

and trade in wild fauna and flora. They also reiterated the
importance of financial and technical support and assistance
from the international community in helping ASEAN member
countries to build resources, expertise and capacity to address
this illicir rrade.

THE ILLICIT WILDLIFE TRADE IN MALAYSIA

International smuggling rings carry on a lucrarive wildlife trade
in Malaysia. Enforcement officers have often seized
consignments of protected animals and wildlife specimens being
brought into or taken out of Malaysia. In May 2005, months of
probing led enforcement officers to a secluded spot in a border

forest in Kuching where they found more than 50 captured

protected animals in cages and secluded closures. These
included birds and two ceruns unicolor deer from Kalimantan,
Indonesia. The other wildlife seized were sported daves, adjutant
storks, white bellied fish eagles and two pheasant species.

In Peninsula Malaysia, the dense vegetation in neighbouring
Thailand provide ample apportunities to wildlife smugglers to
import/illegally bring in pangolins, iguanas, and other repiles
which are widely sought after for their exotic meat and skins.
Lorries laden with agricultural produce inadvertently conceal
cages crammed with iguanas suffocated by the load of vegetables
and lack of oxygen. The smuggling of these specimens was
fuelled by local as well as international demand, especially from
collectors, for the aesthetic appeal of the animals. The vibrant
colours and unique character of many types of flora and fauna is
often highly attractive to domestic and international collectors
and encourages poachers and organised crime. The prices of
smuggled wildlife on the black market are so lucrative that many
people are willing to run the gauntlet ar the border in pursuit of
cruelly derived profits. If not curbed, smugglers bring the threat
of alien species and diseases of flora and fauna which can have
potentially devastating consequences ta our health, rural
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industries and native animals and plants. The Wildlife
Conservation Society of Malaysia often provides intelligence on
poaching activities along the border areas. Information
gathering and profiling of suspected perpetrators and their
modus operandi assist the enforcement agencies to check the
entry of consignments of illicit wildlife.

DETENTION OF IMPORTED GOODS

When imported goods which are subject to CITES controls are
brought in without the required permirs or certificates, they can
be detained under the Customs (Prohibition of Import) Order 1998
and handed over to the relevant department officials. This
normally refers to manifested cargo imported for commercial
purposes. However, such goods in the possession of travellers
without the proper permits are also liable to forfeiture. Travellers
are allowed to import personal effects and souvenirs provided
that the arricles are imported on or with the person or the
baggage of the person. ltems such as handbags made from reprile
skins, insects encased in glass containers, ivory ornaments, parts
of animals attached on to key chains or dried flowers do acrually
come under the CITES requirements, but customs officers are
empowered to release such items without the required permir.
However, these exemptions are not extended to items imporred
for commercial purposes.

CUSTOMS ENFORCEMENT AT PONTS OF ENTRY

Customs officers and other law enforcement officials who are
stationed at the point of entry or exit are often nor well
acquainted with the various species of flora and fauna throughour
the world. To identify whether a particular plant or animal would
offer the threat of disease or constitute a protected species often
requires proper training and education in botany and zoology.
Customs officers have witnessed clear demonstrations that
criminals are becoming more sophisticated, having greater
business organisations and are learning from their mistakes. More
often than not, due to the large volume of cargo moving in and
out of the country, hidden consignments of plants and small
animals escape the stringent scrutiny and inspections of the
officials and easily gain entry into or exit Malaysia. The World
Customs Organisation has facilitated the sharing of informarion
among member states with a view to combar illegal movement of
goads across borders. This cooperation will, in the years to come,
prove invaluable to customs officers in preventing the smuggling
of illicit goods in particular the booming trade in endangered
species of flora and fauna.
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Case Digest

On 28 March 1980, the taxpayer, a company incorporated in Malaysia,
purchased pieces of land for a total sum of RM6,100,000.00. On 20
August 1982, the taxpayer obtained approval from the autherities ro
build a 31-storey office block on the land.

Sometime between 20 August 1982 and 23 April 1983, a new
management took over the taxpayer company. The otiginal
plans for the proposed 31-storey office block building were
amended (and approved) to that of a 30-storey office block
building. Development expenditures incurred amounted to
RM1.44 million.

From 1987 to 1990, part of the land was rented out and the
income was charged to tax and assessed by the Director-General
as rental income under Sec 4(d) of the Income Tax Act 1967.

On 26 July 1990, the taxpayer entered into a sale and purchase
agreement to sell a portion of the land which was not included
in the development plan for a total consideration of
RM42,500,000.00. By Norices of Assessment dated 9 July 1992,
the Director-General raised additional assessments for years of
assessment 1988 to 1991. The taxpayer, being unhappy with the
additional assessments, appealed.

The main issued raised by the taxpayer in this case was whether
the disposal of a portion of the land was a disposal of a capiral
asset or was it a disposal of stock-in-trade. Both the Special
Commissioners and the High Court had ruled that the income
from the sale was trading income and assessable.

The Court of Appeal allowed the appeal by the taxpayer and
held that:
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1)

2)

4)

The objects as stared in the Memorandum and Articles of
Association of 4 company by themselves are not conclusive.
It was not safe for the Special Commissioners to come to the
conclusion that the taxpayer's activity was dealing in
property merely on the ground that it was one of the stated
objects as found in the taxpayer’s Memorandum and Articles
of Association. To come to a safe conclusion, one had to go
into the actvities of the taxpayer whether in the past or in
the present to find out whether the activities were one of the
taxpayer’s stated objects.

In the present case, the taxpayer had two equally important
objects of carrying on business in immovable property and
investment in property. These two objects were so closely
related that one had to examine the whole transaction
before one could come to a correct conclusion whether that
activity constituted business or dealing in land or whether it
was an investment. In order to come to the correct
conclusion, the intention of the taxpayer at the time of the
purchase of the land was relevant.

In the present case, the Special Commissioners arrived at
their finding on certain grounds. However, there was
nothing in the case stated to support their finding.

In respect of the sale of the unused portion, there was no
evidence to show that the raxpayer made preparation for the
sale such as advertising or that the raxpayer had opened an
office just for the purpose of selling the unused portion or
other activity pertaining to sale or development of the
unused portion. The sale was by chance when a good offer
came along, and on the unused portion. The badges of trade




did not exist in this sale. The raxpayer had also kept the land
for more than ten years which showed thar when the
taxpayer purchased it, it was for investment. The sale and
profit was therefore nothing more than realisation of a
capital asset. There is no evidence of change of intention. It
is clear that the subject land was an investment which is one
of the objects provided for by the Memorandum and Articles
of Association of the appellant. Ir would nor make any
difference whether the appellant disposed of the whole
subject land or a portion of it. In either case it is a disposal
ol a capital asset.

5) The Special Commissioners arrived at the finding thar the
taxpayer was trading also because of the entries in the
taxpayer's account (the balance sheetr). However, the
account was only an aid and not the deciding factor to
determine whether a person was trading or otherwise. The
accounts of the appellant were messy and not properly kepr,
but that did not mean that the appellant was trading or
having business dealing in land. The transaction which
generated the income had to be viewed in entirery.

The Court of Appeal pointed thar the appellant had revalued
the subject land and entered the revalued amount in the
account. This revalued amount and the development
expenditure had been entered in the account and the balance

sheet of the appellant consistently under the heading of

“development properties” which is under the main heading of
“fixed assets”. Under this main heading is also found the heading
of “land and development expenditure”. Though the heading of
‘land for investment” is not used for the heading of
“development properties”, the Court of Appeal acknowledged
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that the subject land is to be held for investment and that was
the reason why it was placed under the main heading of “fixed
assets”. The terminology “development properties” was used
because the subject was earmarked for development of a 30-
storey office complex. The appellant did not put it under the
“land held for development and resale” because it was not the
intention of the appellant to resell the subject land. The land
was to be developed into a 30-storey office block and the subject
land and the office block to be held as long-term investment.
That was the reason why the entry was made that the subject
land came under the main heading “fixed assets” and not
“current assets” or “stock-in-trade”. It might be the wrong
terminology but the fact remained that the subject land was
intended and held as investmenr throughout.

In drawing the conclusion, the Court of Appeal stated there is no
doubt the accounts of the appellant have much to be desired but
the difficulties in maintaining the accounts in the present appeal
have to be appreciated. The appellant have only one piece of
land which had been merged from smaller pieces of land. From
the time when they bought the land, it was treated as one piece
of land. They had sold a portion of the land and not the whole
land nor any identifiable part of the land. Obviously there was
profit from the sale of the land. It is clear thar the disposal has to
appear somewhere. Since there was a sale and profit made from
the sale, the appellant’s accountant had termed them under the
heading of “trading, profit and loss account”. This is the point
that the Special Commissioners stated that the account shows
that the appellant was trading. One could not just decide based
on what the appellant was trading or business dealing in land.
The accounts is only an aid and not the deciding factor ta
determine whether a person is trading or otherwise.
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The Court of Appeal is in entire agreement with the Special
Commissioners that the accounts of the appellant were messy
and not properly kept, but that does not mean that the appellant
was trading or having business dealing in land. The evidence
shows that in 1980 the appellant purchased the land as
investment to build their multi-storey office block. The
intention at the time when it was purchased was to keep itas an
investment. The appellant held on to the land as investment
until 1990 and a portion of the land which was not required by
them for the building was disposed by them when they were
offered a good price for it. That is the subject matter of this
appeal. There is no evidence to show that the appellant was
trading or dealing in land before the transaction or after that
transaction. There is also no evidence to show that the
appellant was making any preparation to trade in land or to do
any development to resell. The transaction was an isolated
transaction. It was the intention of the appellant throughout
and until today that they purchased the property for investment.
There is no evidence of change of intention. It is clear thart the
subject land was an investment which is one of the objects
provided for by the Memorandum and Articles of Association of
the appellant. The Court of Appeal states thar it would not
make any difference whether the appellant disposed of the
whole subject land or a portion of it. In either case it is a disposal
of a capital asset.

Tax Nasional
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The Court of Appeal finds that the Special Commissioners have
erred in their finding and allowed the appeal by the appellant
with costs. The decision of the Special Commissioners is
therefore set aside and the assessment in respect of the sale of
the land is quashed. The deposit is to be rtefunded to the
appellant.

Alf Properties Sdn Bhd v Ketua Pengarah Jabatan Hasil Dalam Negeri Court of Appeal,
Putrajaya, Civil Appeal No W-01-203-97

Judgement delivered on 14 May 2005.

Hazlina Hussain (Normareza Mat Rejab with her) {Legal Officer, Inland Revenue Board) for
the respondent.

Goh Ka Im (Elaine Lee Pei Sze with her) (Advocate & Solicitor, Messrs Sheamn Delamore & Co)
for the taxpayer.

Before: Datuk Haji Mokhtar bin Haji Sidin JCA, Abdul Aziz Mohamad JCA, and Md Raus
Sharif 1,

(Contributed by CCH Malaysia and Singapore Tax Cases Editor)

Contributions intended for publication
must include the writer's name and
address, even if a pseudonym is used.
The Editor reserves the right to edit all
contributions based on clarity and
accuracy of expressions required.

Contributions may be sent to:
The Editor of Tax Nasional,
Malaysian Institute of Taxation.
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