im

ISSN 0128-7583

9II|?0128 ?58008||

DN PP 2062011 (029703)

4
: .
£l
E
i
{w
V
\

A CATALYST

FOR CHANGE -::
- INTERVIEW WITH TAN SBI HASMAH *f%ff”?

b
Insiw i
= cm Story: Relying on Service Tax to Enhance Fiscal Position
© W,tholdmg Tax and Double Taxation Agreements

= A Review of Corporate Governance in Retrospect é é& ‘MSiAH
= Customs Valuation: Condition Of Sale For Export To Malaysia * -




Windows®. Life without Walls™. HP recommends Windows 7

HP Z200 WORKSTATION (LA420PA# AR

RM5,990

® et Cora™ {3-530 Procussor
[4MB Coche, 3.20GHz, 1333MMe £58)

* Garvine Windows® 7 Professiondl’ (64bid

« AGA DDR3 Mamovy, SC0GS SATAHard Disk

S HP 18X DVD+ /8W SepeeMulil- SATA 1yt Drive

* AVIDIA® Geandro® 500 168 Grophics

* HP Sclenoid Hood ook & Hocd Sansor

* HPAUISE Kiyhoord & HP USE Optical Saoll Mouse

* 3o Warranty (Parts/Labour/Gasie|

¢ or ly RM940

\JARN[N a WORKsTATIbN CONTAINS

PERFORMANCE - ENHANCING SUBSTANCES.
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Continuing Professic nal

1
Development (CPD) iz wascux

Details REGISTRATION Fee (RM)
Month/Event ‘ Date | Time Vanue Speaker |  Member Member's | Non-member
| | | Firm Staff
e 1 ———— . . —
ankshup Submission of Beturn Forms B or BE 2010 | 4lan 9am-Spm \ Kuals Lumpur Vincent jose! | 330 380 40
e XA IO { I G K LT
Workshop, Corporate Tax issues foo YA 2011 \ 7Jan | Sam-Spm | Ipoh Chow Chee Yen | 315 365 418
Workshop: Submission of Return Forms B or BE 2010 | 11jan | Sam-Spm | poh | Vincent Josel 1 315 385 415
e 2
Workshop: Tax Planning on Individual's Income from 1Mian | Sam-Spm | Kuala Lumpur Sivaram 330 380 440
Employment and Investments | MQ‘PP‘"
Z Wockshop: Tax Planning for Mergers and Acquisitions 12 Jan | Sam-Spm Kuala Lumpur Tan Hooi Bmg 330 380 440 l
< Workshap: Corporate Tax ssues for YA 2011 14 Jan | Sam-Spm | Kota Kinabalu Chow Chee Yen | 315 365 415
Warkshop: Tax Planning for Mergers and Acquisitions \7Jan | 9am-Spm | Penang Tan Hool Beng 15 385 415 L "'?
' Workshop:Tax Planning on Individual’s Income from 17 Jan ‘h'n “Spm Johar Bahru Shvaram 315 365 415
Employment and Investments Nagappaa
Workshop: Submission of Return Forms B or 8E 2010 | i8jan | %am-Spm Maiacea Vincent josef 315 365 415
Seminar: Earty Panning for the Year | ¥8Jan | 9am-Spm Waals Lumpur Various Speakers | Early bird Early bird Early bird
375 425 475
Normal Normal Normal
425 475 345
Seminar: Maximising Tax Incentives - A Practical 25Jan | SamSpm Kuala Lumput Various Speakers ‘ Early bird Early bird Eacly bird
Perspective 375 425 475
Normal Normal Normal
425 475 545
Warkshop: Corporate Tax Issues for YA 2011 a7 Jan | Sam-3pm Johar Bahru Chaow Chee Yen 315 365 415
Workshop: Corporate Tax issues for YA 2011 28Jan | 9am-5pm Penang Chow Chee Yen 315 365 415
Workshop: Corporate Tax Issues for YA 2011 16 Feb | Qam-Spm Malacca Chow Chee Yen 318 365 415
Workshop: Submission of Retum Forms 8 or 8E 2010 17 feb | 9am-5pm Penang Vingant josaf 315 163 415
Werkshop: Tax Planning on individual's Income from 17 Feb | 9am-Spm lpah Sivaram 315 365 415
Employment and Invastments Nagappan
Warkshogz Corporate Tax Issues for YA 2011 18Feb | 9am-Spm Suala Lumpur Chow Chee Yen 330 380 440
m Workshog: Tax Planning far Mergers and Acquisitions 18Feb | 9am-Spm Johor Bahru Tan Hooi Beng 313 365 415
I l I Workshop: Submission of Return Forms 8 or BE 2010 22 Feb | Jam-3pm Petaling Jaya Vincent Josef 315 365 440
I l Seminar Treatrvent of Banefitsdn-Kind (BIX) & Latest a5Feb | Sam-Spm | Kuala Lumpur Sakaya Johns Early blec Early bird Earty bird
Developments on Schedular Tax Deductions (STD] Systen| Rani & 375 45 475
Vincent Jose! Normal Normal Normal
| 423 475 543
|
Workshop: Mastening international and Offshore Tax 1Mar | 9am-5pm Kuala Lumpus Tan Hooi Beng 330 380 440 '
Planning Strategies
Workshop: Tax Planining on Individual's income from 1 Mar | Sam-Spm Penang Sivaram 15 365 415
Employment and investments Nagappan
Workshap: Submession of Betum Forms 8 or BE 2010 Z2Mar | %am-Spm Johor Bahru Vincent Josef 13 365 415
Workshop: Corporate Tax ssues for YA 2011 4 Mar | Jam-3pm Kuching Chow Chee Yen 315 365 415
m Workshop: Submission of Retum Forms 8 or BE 2010 B Mar Yam-3pm Kotz Kinabalu Vincent Josef 315 365 415
< Workshop: Submission of Return Forms 8 or BE 2010 2 Mar Sam-3pm i Kuching Vincent Josef 315 365 415
Workshop: Tax Planning on individual’s Income from 14 Mar | fam-3pm Makacca Stvaram 315 365 415
Employment and Investments | Nagappan
Workshop: Practical Issues on Stamp Duty & Stamp 23 M ‘ Sam-5pm Kuala Lumipur Tan Sin Huat 330 380 a0
Duty Relief (Exemption) | |
Seminar: Updates on the Case Law Developments 30 Mar | Sam-Spm Kuala Lumpur | Venous Speakers |  Eadly bird Early bird Early bird
375 425 475
Normal Normal Normal
| | 425 475 545

CLAIMER: TV meserves the night to change the spasker(siidatedl, venue and/or canced the events without natice at their discseton
CAIRSES: Saate 31 M Ally o0 W NUr At ©3-2102 B389 axt 113 and 106 raspectively of tefer 10 CTIM's website wivw Cimprgany for mose information an the CI'D peegrammes
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iay’s uncertain times demand more efficient strategies

B safeguard your assets and grow your wealth. Small wonder
= that international companies and high net worth

dividuals are making tracks to Labuan International Business
nd Financial Centre.
n barely 20 years, a multitude of companies, insurance entities
nd banks have been established here to enjoy our generous
| =xIncentives, comparatively low costs of operations and one
#f the largest double taxation treaty networks In the region.

-'aur clear laws provide superior protection and certainty, while
___¥=w ones provide greater flexibility in the way you do business.
Qor example, the types of trusts offered under our Trusts Act

‘?a as modern as they are ground-breaking:
- —

The Labuan Special Trust is ideal for succession planning

among high net worth individuals and families as the
- trustee cannot interfere in the day to day running

of the company.

CONNECTED

buan CONVENIENT

stional Business
B Financial Cantra, Malaysia

www.LabuanIBFC.my

Z\'Qur innovative Trusts Act will

store up your wealth
_more wisely
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Non-residents may place their Malaysian assets into
a Labuan trust while residents can set up a trust for
their international or Malaysian assets on approval of
the requlator, Labuan FSA

The types of trusts range from purpose trusts to
charitable ones.

Assets and roles of trust protectors are legally protected
and clearly safequarded by legisiation.

As an alternative, civil law-based Labuan Foundations
permit private estate planning and the establishment
of charitable foundations.

A trust need not be registered with the regulator but
a foundation must do so.

If you're looking to store up wealth for yourself or your family,
follow our treasure trail and squirrel away your assets in
Labuan IBFC.

HOLDING COMPANIES. ISLAMIC FINANCE. INSURANCE AND CAPTIVE INSURANCE
FUND MANAGEMENT. PRIVATE WEALTH MANAGEMENT,
MARKETING OFFICE Labuan International Business & Financial Centre Incorporateg Sdn 8ne

(817593D) Suite 3A-2 Plaza Sentral, Jalan Stesen Sentral, KL Sentral, 50470 Kuala Lumper,
COST-EFFICIENT Malaysia, Tei: +603 2773 8977 rus: 2603 2780 2677 i
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Editorial Note

“For last year's words belong to last year’s language and next year’s
words await another voice. And to make an end is to make
beginning."

-T. S. Elliot

As we usher in the year 2011, we look back on 2010 with a sense of
accomplishment and great satisfaction. The Chartered Tax Institute
of Malaysia (CTIM) welcomed a new President, Mr Khoo Chin
Guan, a respected tax advisor and a well known figure in the tax
fraternity. We highlighted the success of the National Tax
Conference held in Auguse 2010, We had received overwhelming
support with more delegares from Malaysia and the region, as well as
sponsors; recognising the NTC as a premier tax event.

The 2011 Malaysian Budget proposal saw the expansion of scope and
an increase in service rax rate to 6%. Can this help in generating
sufficient revenue in ensuring a strong and sustainable fiscal position
tw support long-term economic growth? The cover story, “Relying on
Service Tax to Enhance Fiscal Position” seeks to address some of the
challenges relating ro service tax.

In our feature article, we bring to our readers an exclusive interview
with Tan Sri Hasmah Binti Abdullah, Director General of the Intand
Revenue Board of Malaysia (IRB). On behalf of CTIM, | would like
to thank her for championing change by promoring efficiency as well
as being an educator to the masses relating the need for rax collection
50 as to provide for the general public. Tan Sri Hasmah, we bid you
farewell and best wishes to your future endeavours,

Next, the article, “Customs Valuation: Anslysing The Condition Of
Sale For Export To Malaysia Concept Under Regulation 5(1)(a)(iv)"
aims to discus Regulation 5{1)(a)(iv) in light of the L case.
The issue was whether royalty paid by L o A & Co should form part
of the value of the products imported to Malaysia for the purposes of
assessing customs duries and sales tax. Read more about this
interesting article in the feature section of this journal.

In addition, the article, “Withholding Tax and Double Taxarion
Agreements” by Nicholas Crist, Executive Director of KPMG Tax
Services Sdn Bhd takes a selecrive look at how domestic law
obligations in relation to certain categories of withholding tox are
impacted by relevant Double Taxation Agreements.

Lastly, from all of us at CTIM, we'd like o wish you — A Merry
Christmas and A Happy 2011!

To the Chinese readers, we wish you — A very delightful and
harmonious Rabbit year ahead. Gong Xi Fa Cai!

Dato Raymond Liew Lee Leong
Chairman
Editortal Committee
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Asia Oceania International Tax Consultants’
Association (AOTCA) — Meetings and

International Tax Conference

The President

the
Director of the Institute attended the
AQTCA [ 81h

Meeting, 9th General Meeting and

and Execurive

General Council
International Tax Conference in
Sydney, and 26
November 2010, The host onganisation
was the Taxation Instirute of Australia
The meetings and conference were also

Australia on 215

artended by representatives of member

Budget Hotline Jointly Operated by the Chartered

bodies from  Australia, India, Pakistan,
China, Hong Kong, Indonesta, Japan,
Korea, Philippines, Taiwan and
Vietnam

There were 10 topics presented at the
Intermnanional Tax Conference which
artended by 132
Amongst the rtopics presented were
“Privacy and Confidentiality — the

Wwas delegares.

Tax Institute of Malaysia (CTIM)
and the Malaysian Institute of
Accountants (MIA)

As in the past, CTIM collaborated
with MIA 1o host the Budger Hotline
service following the 2011 Budget
Announcement, ¢ on Saturday, 16
October 2010, from 900 am. to
12.00 p.m. ar the MIA premises. The
hotline was conducted by a panel of
experienced professionals from the
major firms

tax  consultancy

The objective was to provide w
convenient channel for dissemination
and clarification of changes and
proposals introduced by the 2011
Budger as the fiscal
implications to members and the
general public. Members and the
general public benefited from

'.\'-:” as

this service

Rights of Taxpavers and their
Advisors”, “Emerging Trends in
International Tax  Policy” and
“Interprecation  of Double Tax

Agreements -~ Recent Developments™

The conferéence materials are available
for reference ar the Institute’s resource

centre.

(¢ A convenient
channel for
dissemination
and clarification

of changes and

pl‘upnszrlls. )



a run-4p to the 2011 Budger announcements by the provided the n.cdnmz! s tnsshtson the 2011 Badees

Prime Minister and Minister of Finance on 135 Cctober propesals submirted by the Ineisse i » el &3
2010, a pre-2011 Budgert briefing session was held with  the Minustry

of Fmance m Jume 2010, The sessmn was
e media on 4 Ocrober 2010. The briefing session

attended by reporrers from the mamsTresm Gewsse—es

k Pre—2011 Budget Session with the Media

udget Night: Preparation of the 2011
udget Commentary & Tax Information

On 15 October 2010, members from  Information bookler which was  work and efforr was put in by all
warious ax, accounting and auditing  published by the Chartered Tax  involved and the Institute would like
firms gathered together for an  Institute of Malaysia, the Malaysian
ml-nighr session at the CCH's office  Institure:  of Certified  Public
m Kuala Lumpur to produce the 2011 Accountants and the Malaysian
Budger Commentary and Tax  Institure of Accountants. A lot of

IO express ifs sincere appreciation to
everyone involved in the successful
production of the bookler.

’if

Sl v

At CTIM, some Council members and pracritioners gathered ar the Institite to view the televised screening of the 2011
Budger announcement by the Honorable Prime Minister and Minister of Finance. A press statement stating CTIM's
views on the 2011 Budget was prepared.




Memorandum of Understanding

(MoU) with UTAR
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CTIM and Universiti Tunku Abdul Rahman (UTAR) signed an
Mol at the UTAR Petaling Jaya Campusz on 9 November 2010,

With the signing of the MoU, UTAR and CTIM, formally
agreed to collaborate in the promotion of the protession of rax
specialists,

Professor Dawk Dr Chuah Hean Teik, Chief Executive
Officer of UTAR, signed the Mol an behalf of UTAR, while
Assistant Professor Dr Ong Seng Fook, Dean of Faculty of
Accountancy and Management, signed as witness. The

Career Talk at TAFE College,
Seremban

The Instirute organised a career talk ar TAFE
College in Seremban on 27 Qctober 2010. The
presentation oded “A Career in Taxation” was.

delivered by Ms Nancy Kaaur (CTIM Education &
\ Examinations Manager), to swudenrs 1o create
awareness on Taxarion a5 a career,

CTIM President, Mr Khoo Chin Guan, signed on behalf of

CTIM and this was wimessed by CTIM's immediate pasf
President, Dr Veerinderjeet Singh.

The representatives from CTIM who were present at thd
ceremony were Mr Lew Nee Fook (Council member), M
Seah Siew Yun (Chairman of Education Committee) and M
Ann {(Executive Director). From UTAR, thd
representatives were Assoctate Professor Dr Teh Chee Seng
(Vice President of Swudent Development and Alumn
Relations), Mr Ong Whee Tiong (Company Secrerary of
UTAR Education Foundarion) and Associate Professorl
Ooi Keng Boon (Dean of Faculty of Business and Finance).

\."( meg



Memorandum of Understanding

i(MOU) with CPA Australia

2al¢ past

ETIM signed an Mol with CPA  requirements for Malaysian candidates  for the Malavsia taxation seoment for

gr ar the B Pustralia on 8 November 2010 for the  undertaking the CPA Program the CPA Progrum. The intenrion of ¢ |
eber), Ms & @divery of a Malaysia tax segment as an MOU is to advance the murual interese
ind Ms feective paper for the CPA Program.  In this arrangement, CTIM will design  of CPA Austalin and CTIM in
AR . the BEFA Australia and CTIM will work the syllabus, write the candidate pamicular  an the accountancy
Bee Scng geeether to enable the Malaysin tax  learning  materials, develop the profession and education in general
Alumni Bmodule to be developed to meer the examination and mark the examinatior

pRstary of
EtessorDr

ance ).

Career Talk at Curtin University
- School of Business, Sarawak

———

On 25 Ocrober 2010, Ms Rigina Lau (Samwak Branch Chairman) conducted a
career talk at Gurtin Univemsity School of Bosiness in Miri, Samwak. Mr Solomon
Ong Chow Pengand Ms Tan Siew Bee, who are members of CTIM, were present
at the talk. The walk was ro creare awareness among studenss on a carcer in taxation
and provide background information on CTIM.




On 22 Ocober 2010, CTIM Sabah
Branch Chairman, Ms Tep Chew
Hiong conducted a career tall ar INTI
College Sabah. Ms Ten spoke to the
students on the sarious routes to
becoming a Tax Consultant. The

On 21 December 2010, CTIM paid a
courtesy visit to TAR College,
The representatives from CTIM were
Mr Adrian Yeo (Chairman,
Examination Commitree), Ms Ann
Vong (Executive Direcror) and Ms

Career Talk at UiTM Shah Alam

On 14 July 2010, CTIM set up an exhibition booth at the Faculty of Accounting
UiTM Shah Alam in conjunction with the signing of Memorandum «

Understanding between the two organisations.

Students who visited the booth asked many questions regarding CTIM Profession:
examinations. Ms Seah Siew Yun (Chairman of the Education Committee
delivered a talk on A Career in Taxation™ to 300 students. A Question and Answe

session was held after the ralk.

{

students viewed CTIM's corporare
viden and participared actively in the
Question and Answer session. Mr
Tirus Tseu was also present ro share his
experience 8s a Tax Consultunt.

Nancy Kaaur (Manager, Education &
Examination). Dr Tan Chik Heok
(Principal of TAR College), Mr Chan
Kum Wing {Vice Principal) and Ms Say
Sok Kwan (Acting Head, School of
Business Studies) welcomed the group

Career Talk at INTI College Sabah

CTIM looks forward to  furure
collaborations with INTI  College
and would like to thank its
Principal/CEOQ, Dr Alan Lim for the

invitation and hospitality.

Courtesy Visit to Tunku Abdul Rahman (TAR) College

as a career for students of the college.

from CTIM. There were discussions on
how CTIM and TARC can work

tu:cthur [0 Create awarcness in raxation



Manage Withholding Tax with Ease & Confidence

é ” In amending the penalty provisions [for withholding tax], the powers of the Revenue &
. to collect additional penalties on the grounds of incorrect returns have been fortified.

K Sandra Segaran, Executive Director, Deloitte Touche Tolmatsu Tax Services Sdu Bhd

a Withholding Tax and Treaties Online is designed to assist businesses like yours to better manage
holding taxes on payments and minimise withholding tax liability. Come online with us now and experience
enefits of this all-in-one online resource. Don't just take our word for it. Hear from these other happy customers:

)
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Malaysia Withholding Tax and E .
[reaties Online N
] Reinforce understanding through analytical — ___
commentary by KPMG
sop W\ Discussion on the implications of double taxation .~
= agreements

W1 Choosing optimal structures through decision charts
and tax rates table

o] Quick and seamless access to source materials

Complimentary from CCH:
Call or email us and quote TG1'to receive a frae online copy of Malaysia's Tax Treaty Partners Guide. It provides a quick
snapshot of all of Malaysia's tax treaty partners around the globe and the prevailing tax rates in each of these countries.

more enquiries:

+603.2052.4688 gy +603.2026.7003 o mktg@cch.commy (B www.cch.com.my & ccH
Suite 9.3, 9th Floor, Menara Weld, No. 76, Jalan Raja Chulan, 50200 Kuala Lumpur, Malaysia 3 Woltars Kluwer Susiress
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CPD News

2011 Budget Talk

2011 BUDGET TALK
MINISTRY OF

On 20 Ocrober 2010, CTIM conduc
its annual Budget Talk ar the Berja
Times Square Hotel, Kuala Lumyj
Puan Khodijah binti Abdullal (Sen
Deputy Under—Secretary, Tax Analy
Division, Ministry of Finan
Malaysia) gave an in—depth perspecti
on the Budger proposals as well as thd
implications on  the  busing
community. There was also a pa
discussion where pertinenr issues we
discussed. Dato Dr Sici Mariam bin
Che Ayub (Deputy Director Gene
Tax Operations, Inland Revenue Boa
of Malaysia) and Mr Lim Kah F
(Chairman of Technical and Pub
Practice Committee CTIM) were tH
panelists in the forum discussion whi
was chaired by Mr Khoo Chin Gu
(President of CTIM). The talk w
attended by over 650 participan
comprising tax pracritioners a
members from the commerci
industries.
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B 4 October 2010, an evening talk ritled “Green Taxation
et Environmental Sustainability” was LL‘n\hlL'\u by CTIM
("b: talk was held in the Universiti Tun Abdul Razak
l[L'\IR\L\l\\ KL Campus. The speaker, [’r Jeyapalan
Bsipillai who is the Professor and Chair of Malaysian
PBsiness at Monash University Sunway Campus explained
Beout green taxation issues. The talk was chaired by
&% Veerinderjeet Singh (Council Member of CTIM).

sJx!: Q0 November 2010, CTIM conducted an evening talk
ltxt‘ri ‘Sales Promotion Expenses or Entertainmenr Expenses!
P here do we go from there? at the Universiti Tun Abdul

from 13 to 17 December 2010

ETIM held irs week long professional examinations for candidares in Kuala h
Lumpur, Pulau Pinang, Johor, Melaka, Perak, Kelantan, Sabah and Sarawak.,

& A roral of 210 candidates registered for the examination, which was conducted N
in the nine centres nationwide.

Razak (UNIRAZAK) KL Campus. The speaker, Mr Anand
Raj from Sheam Delamore & Co.
cexperience.

shared his extensive

‘e

On 29 November 2010, Mr Anand Raj also spoke on
"Deductibiliy of Miscellaneous Borrowing Costs and
Related at the evening talk. Borh ralks by
Mr Anand Raj were chaired by Mr Lew Nee Fook (Council
Member of CTIM)

Issues"

Participants were very happy as the talks had provided them
with a berrer understanding of the issues discussed.

15
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Ocrober 2010, Mr Chong Aik Lee
zad of Accounting and Pinance) and
¢ Sudesh  Balakrishnan  (Senior
Direceor of Student Affairs) of UCSI
paid & courtesy visit o CTIM. Ms Seah
Siew Yun (Chairman of the Education
Commirtee), Ms Ann Vong (Executive
Director} & Ms Nancy Kanur (Manager,
Educarion & Examinations) welcomed
them. Ms Seah gave s presentation on
CTIM Professional Programme and
shared.  information on  CTIM
Professional Examinations. Both parties
look forward to working together o
create awareness among students by
orgnnising career talks on taxation,

2011 Post—Budget

Seminars

CTIM organised a series of 2011
Post-Budger Seminars ar various
towns, namely Kuala Lumpur, Petaling
Jaya, Ipoh, Malacca, Seremban, Johor
Bahru, Penang, Kuantan, Kuching and
Kota Kinabalo. The speakers shared
their views with the participants on the
recent developments in wx, the
implications of the Budger proposals
and the various opportunities offered by
the budger incenrives,

The Institute, once again, has joincly
collaborared with ACCA Malaysia to
organise budget seminars ar smaller
rowns, namely Kuala Terengganu, Kota
Bharu, Labuan, Sibu and Miri.
Members of both organisations
benefited from the seminars in terms of
technical knowledge sharing as well as
meeting tax licensing requirements.

Workshops

A series of workehops titled *Analysis of Recer
Tpoh, Malucea, Kot Kinabalu and Kechin
hlﬂhllghwd recent tax cases and Pty

to manage tux appeal offectively.

red at major towns such as Johor Bahra, Penane,

Kumar from Lee Hishamuddin Allen & Gledhill

sceniarios with discussion on tax cases on how




Vho do you turn to when you need help on Tax matters?
vou call your Tax Agent or would you prefer having a tax expert in the house?

et ahead with IntelliConnect™ i-TaxPro
The online tax expert for all your corporate needs

As a busy corporate executive, we understand that you face uphill challenges in ensuring important areas
such as Tax is managed well in the organisation. With the expectation to deliver greater tax efficiency for
the business and to do more with less nowadays, do you have the right resources to support you in making
better and more accurate business decisions?

IntelliConnect™ i-TaxPro is a centralised, online resource for everything you need to know about Malaysian
Tax. It provides you with information and tools to help you drive tax efficiency, better tax risk management
and provide timely support to the business.

Let us help you become more efficient professionally and as a corporation. Get your i-TaxPro today or
contact us for a free demonstration. Call 603.2052.4688 (ext Sales) or email mktg@cch.com.my

Experience these Benefits

Reliable: i Complete: | Authoritative: i Save time: i Current:
You get unlimited access |  An integrated wealth  © Rely on the expertise | Cut through the Stay on top of the latest
anytime, anywhereto | of resources lie at | ofleadingauthors | complextiesthrough |  tax developments
aworid of information. | your fingertips - from { fromEmst&Young, | easyto-understand with timely news

Through the powerful | legislation, commentaries KPMG and Les | worked examples | alerts and legislative
research platform, to decision charts - © Hishammuddin Allen and practicetools. | amendments deliverad
y IntelliConnect™ youcan | allthe more easier for & Gledhill ! Youllarriveatthe | toyou within 24 hours,
zoomintothecontent |  you to make accurate | | answers youwant i
you want within justa | decislons. : i without hassle,
" few clicks! i i i

fmore enquiries:

+603.2052.4688 a +603.2026.7003 Q mktg@cch.com.my @ www.cch.com.my @ CCH
Suite 9.3, 9th Floor, Menara Weld, No. 76, Jalan Raja Chulan, 50200 Kuala Lumpur, Malaysia a Wolters Kluwer business
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Relying on Service Tax t
Enhance Fiscal Position

SAEGYSIaN

Budger proposal saw the
f scope and an imcrease of service tax rate
w 6%. Can the expansion of scope and an increase
of service tax rate help in genevating sufficient
revenue m ensuring a strong and sustainable fiscal
position to support long—term economic growth?

Introduction
Bl amoece 2011 Molo
emerging as a key indirect mx focus. Whilsr service tax has

Budger proposals saw service tax

been in existence since 1973, its contribution to tax revenues
has been indirectly undermined by the relatively low rate of
5% compared to other types of indirect taxes, namely sales
tax (5% and 10%), import duty (ranging from 2% ro 50%),
and excise duty (manging from 60% o 105%)

When it was first introduced, the Government set a modest
service revenue target of RM3 million from the booming
rourism industry (Ultimarely, it collected RMS8 million that

o

Vg ‘r

AR O

1M

f-i':‘

year), Fast forward to current times, it is interesting to ne
that service tax revenue collected for 2009 stands ar RM3
billion, approximarely a 400-fold increase from its initd
revenue collecrion.

The 2011 Malaysian Budger proposal to expand rhe sco
of taxable services and increase the rate by 1% w
certainly lift service tax w a higher level in terms

revenue collection.

It is interesting to examine the pertinent changes and obser
service tax revenue collection aver the past 33 years, whic
despite its limited scope, has managed to achieve such
remarkable increase in revenue collection.

Service Tax Revenue

With the growing importance of the service sector th
accounted for a significant proportion of the Gross Nation
Product, the Government introduced the Service Tax A
in 1975 to tax the services sector. Since then, service t
revenue has seen tremendous groweh (see Table 1)
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rvice tax revenue collected in 1975 was RMS million.
mceeding its initial targer by 60%.

D years later, service tax revenue collected reached RMI
Hon in 1995, It then doubled to RM2 billion in 2002 and
iceeded RM3 billion in 2007. It is expected that the service
ing to nowdeex revenue will exceed RM4 billion in 2010.
ar RM3.

Its Initis

B

e amount of service tax revenue collecred in 2009 was
Bghtly more than the aggregate of import duty and export
ty in the same period. Undeniably, service rax revenue has
sen recognised to contribute significantly to the national
sirers throughout the years.

the scop,
1% wil
erms

ith the further expansion to include satellite applications
pch as paid relevision broadcasting services into the ambit of
zrvice tax in the 2011 Malaysian Budget proposal, the
vernment expects to collect an additional RM152 million
service tax revenue.

Bd observe
s, which
e such 4

I
Revenue Increase with the Expansion of Scope

uring the initial years of introduction, the scope of service
x mainly covered cash transactions at hotels, restaurants,
pecs, snack-bars, coffee houses, private clubs, night clubs,
¢ halls and cabarets, health centres and massage parlours,
sblic houses and beer houses, all of which were associated
the tourism industry. Service tax revenue generated from

fctor that
National
Tax Act
Fice tay

Service Tax Revenue (1975 - 2010)

108

4902

1,459 | 1,701

the tourism industry was very encouraging and recorded a
high level of RM134 million in 1991.

Recognising the importance of service tax revenue, the
Government expanded the scope of service tax to include
professional services (including accounting, legal,
engineering, architectural and consultancy), advertising and
telecommunications services in 1992, In that year itself,
service tax revenue Increased by almost one and a half fold to
RM322 million (see Tabiz 2).

Besides increasing revenue, the expansion of the service
rax scope was intended to pave the way for the
Government to evenrually bring in a broad-based

consumption tax such as goods and services rax
(GST)/value added tax (VAT).

The next round of expansion of scope in 1998 saw the
inclusion of the provision of management services within the
ambit of service tax. In the absence of a clear definition of
whar constitures “management services”, it has in practice led
to various forms of services falling within the ambit of service
tax. The service tax revenue collected in 1998 reached
RM1.4 billion.

The service tax revenue in 2009 was RM3.3 billion and is
estimared to be RM4 billion in 2010.
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Tabie 2

Service Tax Revenue
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Source: wuw.treasury.gov.my

Changes in the Rate of Tax

The service tax rate was at 3% when first introduced in 1975.
Many people may not realise that the rate was later increased
from 5% to 10% on 23 October 1982, riding on the buoyant
tourism industry. Service max collection immediately rose
from RM42 million in 1982 to RM108 million in 1983 and
the annual service tax revenue mainrained ar the level above

RMI10Q million consecutively for a period of three years from
1983 to 1985.

However, when recession hit Malaysia in the 19805, the
service tax rate was revised downward to its original rate of
5% on 26 October 1985. It directly resulted in the service tax
revenue plunging to RM60 million in 1986.

Table 3: Selected worldwide VAT /service tax rate

Countries O e (%)

(Standard rate)

Switzerland 7.6%
(Standard rate)

New Zealand 12.5%
Thailand 7%
(standard rate) (temporary reduction)
United Kingdom 17.5%
Romania 19%
Greece 19%
(Standard rate)

Portugal 21%
(Standard rate)

D PR ﬂlll
O‘ ' A T T 1

1985

1986 1992 1995 1995

Years

Since then, the Government has not revised ¢
service tax rate for the past 15 years. The proposa
increase service tax rate by 1% was rabled in the rece
2011 Malaysian Budget. With the 1% increase
service tax rate effective 1 January 2011,

addirional service tax revenue is likely to be aro
RM750 million.

It 15 observed that many countries have increased
announced rhe increase in GST/VAT rate this y
(see Table 3) as a measure to enhance reve
collection. Malaysia is following the trend, excepr ¢
increase of 1% is mild and not meant ro burd
businesses and the rakvaz.

New rate (%) With effect from

1 July 2010
18% 1 July 2010
8% 2011
15% 1 Ocrober 2010
10% 30 September 2012
20% 4 January 2011
24% 1 July 2010
21% 15 March 2010
23% 1 January 2011

Saurce: Emnst & Young Glohal Indirect Tax




¢ Tax or a Broad-based Tax?
# on the service rax revenue growth throughout the years
emmarised above and despite its limited scope, service rax
Hlearly performed very well as a revenue generator for the
ey [t will also be interesting to see if service tax can be
rively used ro
¢ the objective
generating  more
mue on a long-term

e may wonder why
expansion of scope
onfined ro paid
sion broadcasting
gevices  based  on
{lite applications.
here are other paid
Sevision broadcasting
wice operators thar
internet protocol
the relevision
adcasting services.

# with the national ICT policy of encouraging the usage
mternet broadband services, it was reported thar the
smet-based television broadcasting services are excluded
the scope of service rax.

‘an exclusion of a similar industry based on technology
pose an unfair disadvantage to operators who are within
ce tax scope. Coming from the perspective of
,' cnllcction and on the grounds of equity, service tax
& be applied across all paid television broadcasting

LS.,

sing the rate of service tax has proven to be an
ezive method of bringing a significant additional amount
pice tax revenue collection from 1983 ro 1985. As it is
gewed thar the 1% rate increase in 2011 will bring an
siitional RM750 million in service tax, one may wonder
er the Government will continue to deploy the same
peoach to further enhance revenue in future Budger
wposals or introduce a more equitable broad-based
umpeion tax.

ice tax is definitely a cost of doing business. Unlike GST,
1s no mechanism to claim input tax credit on all direct
ssitions. As such, any further increase in the service tax
would eventually translate to an increase in the cost of
s business, which may be passed down to the consumers
price adjustments.

st service tax revenue can be increased by further
gading the scope and ar the same time increasing the rarte,

rategy has its limitation and may not be effective in
gating a steady revenue stream. In comparison, a
ared approach in taxing the transacrions in the likes of
would address the issue of a limited tax base and, most
mportantly, generate a continuous revenue stream in
ensuring a strong and sustainable fiscal position ro support
long-term economic growth.

Addendum

One of the proposals announced in the 2011 Malaysian
Budget was the increase in the rate of service tax from
5% to 6% with effect from | January 2011. This proposal
has raised a number of transitional issues for taxable
service providers.

The main issue faced by most taxable service providers is
whether the new rate applies to invoices raised on or after 1
January 2011, or whether it should apply only to raxable
services rendered on or after this date. In recognition of
these uncertainties, the Royal Malaysian Customs
Department has issued guidelines for the practical
implementarion of this proposal.

In general, the following points were covered in the
guidelines:

* Taxable services rendered prior o 1 January 2011 will be
subject to service tax at the rate of 5%, notwithstanding thar
the invoices for these services are raised on or after this dare.

® Detailed guidance was also provided on the applicable
service tax rate where services are provided after | January
2011, but full or part payments were made before this
date. For example, advance or mobilisation fees billed in
2010 for services to be rendered in 2011 will be subject to
service tax at 3% if payment for these fees is received in
2010. However, if these fees are billed in 2010 but
payment is only received in 2011, then the amounts billed
will be subject to service tax at 6%.

® Specific transitional rules were also provided for
insurance and relecommunication companies.

® The applicable returns to be submitted such as normal
service tax return (for service tax at 6%) and
supplementary service tax retumn (for service tax at 5%)

The service tax guidelines are available for download from
the Royal Malaysian Customs websire:

hrep:/fwww.customs.gov.my/index.php/en/component/content/
article/18T-herita—terkini/555-panduan—cukai-perkhidmatan

Qutstanding issue to be discussed further with
Treasury/Customs

There is an issue on advance fee/mobilisation fee billed under
normal billing terms with 5% service tax in 2010 and which
remains unpaid on 31 December 2010. The taxable service
provider would need to top up the service tax payable by 1%
so that the service tax is imposed on the billed amount at the
rate of 6%. This being the case, the raxable service provider
will need to incur an additional service tax liabiliry, besides
incurring the tedious effort of apportioning the fee berween
services rendered in 2010 and 2011.

This issue will be discussed further between the professional
bodies/trade associations and Treasury/Customs. TG

;-uumwmmmmama mmmmsm
- Bt The information conlisi in this aticle is intended for peners! guidsnce
‘only. It is not intended to be a substitute for 3 detailed research or the exercise
awmmmmm reference should be mads to
the appropriate advisor.
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Tan Sri Hasmah, @ woman of substance, has humbly sevved the country for more than 37 years and has led t
organisation with integrity and accountahility. Currently the Director General/Chief Executive Officer of Inlan
Revenue Board Malaysia (IRB) , we bid her favewell as she will be vetiring on 7 January 2011. We spoke 1o T
Snt Hasmah w find out more about her passion for tax and the contribution she has made over the years.

CTIM: How did you start your career in tax? which were totally different from whart T had studic

in the univessity, bur also found it 1o be challenging

DGIR: |t wasn't really by desiom because at that time, | went After 1 cleared the advance level course in 1975,

for the public services department interview prior to
graduation and subsequently on 9 March 1973, about
50 of us, was selected w join the IRB then. We still
hiad 0 go through the official process of recruitment
and mrerview before we were uppointed, backdared
to the dare of our graduarion an 2-Apnl 1973, As rax
officers, we were required to undergo internal courses
and examinations that included getting a basic
knowledge in accounring as well as tix kws to
understand the principles of axaton. Perhaps it was
bécause of my inclination towards mathematics thar
| took to accounting and motivated my interest in
tax. At that time, | had no idea which career path to
take: There were no carcer development ralks held ar
the university, neither was there anyone to provide
advice on career dux;m . However, | am glad thac |

b bsrmine

CTIM:

DGIR:

was also offered ro do part time ruroring in ¢
Economics Faculty of the Universiry of Maliva as )
unversity was in need of turors o teach the txatio
course. Later, ['was also lecturing part timé on tx ;
Universini Kebangsaan Malaysia. | stopped my par
time wutoring/lecturing aftor my murrige due
family commitments.

Given the long period of service (from 1973 il
present) you have had in the field of taxation, whe
drives your interest in taxation?

It is difficylt to pinpoint as the passion for tax cane
naturally. Not o mention the encourmgement
received from senior officers as well as my grow
leaders. That certainly helped 1o boost m
confidence and thar s how | became “Stuck” in' tix
v I owas vanaferred o the rechnical divisior
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¢ We understand that you will be

and given the rtrust to
administer the Investment
Incentives Act 1969, | became

a ‘specialist’ in tax incentives
and often sent by IRB to give
talks ar seminars on various
mnecentives such as pioneer status,
investmenr tax allowance, etc. |
developed a lot of nerworking
relationships with external parties
and widen further my horizons on ‘
tax. [ was also deeply involved in
the drafting committee for the
then newly proposed Promotion

of Investments Act 1986 and if [
may add almost single handedly
drafted the technical circularon |
the new act, under the
supervision and advice of the ’
then Deputy Director General,
Mr {now Dato') S. Sivalingam.
That drafting experience was
totally exhilarating for me and |
guess that is one of the reasons
why | continued my profession and
decided thar this was the chosen

career for me.

retiving on 7 January 2011. Does
this mean that Tan Sri will now be fully
retiring or will you still be present in the tax sphere
(in another Government position perhaps)?

Ar this present moment, | do not have any fixed
plan. I may continue o do tax, but | am keeping my
options open. Upon retirement, the thought of
perhaps taking a break comes to mind, but after
awhile T might feel bored and may want to do
something. Hence, u's really difficult to say.
However, | have been invited to be involved with
the setting up of an association for retired and former
tax officers. The association would help to bring
together all retired staff of IRB and also help ro foster
the relationship between them and the present staff
of the IRB as well as serve as an avenue to stay
current on raxation matrers. I have also been offered
to be one of the trustees of the proposed Malaysian
Tax Research Foundation heing set up by the
Chartered Tax Institute of Malavsia (CTIM).

: During your service as the Director General/CEO

of the IRB, what are the three main areas which
you feel have been your major contributions to the
Board in its drive to be a service oriented agency.

Ever since we started sclf-assessment in 2001,
beginning with the corporate secror, the delay in tax
refund had been a serious issue. When we developed
the system, we prioritized and built the collection
system first 1o receive payments which are being
paid in advance based on an estimation of profits for

the current accounting year. When
returns were received the following
year, the system was still in stages
of development and therefore not
ready to process refunds yer, Tt was
only in 2003 that we started to
refund the 2001 and 2002
& payments. However, the backlog
which accumulated over that
three years, compounded further by the
fact that some of the refund claims need
to be audited, spill over into the next
three years, The same was true for
self-assessment for individuals which
commenced in 2004.

Again in 2006, we had introduced
elecrronic filing or e-filing for individuals.
However, e-filing then was encoutaged for
fast, efficient and secured filing of rétums.
We were not ready then for processing of
refund. When | took over as CEQ/DG
on 19 Ocrober 2006, there were already
numerous complaines abour our lare
refund, not only at the office counters
but also in the press, which badly
affected the image of [RB.
Immediately, my focus was on the
improvement of the refund process to
not only repair IRB's image but also to boost the
morale of the staff who were similarly badly affecced
by public cnticisms and sarcasms of our efficiency.
Apart from getting my IT and operational staff to
develop programs to identify and extracr overpaid
tax accounts for purposes of refund, T made a bold
decision to change a very time immemorial policy to
refund overpaid taxes in the current year withour
taking into account assessments or additional
assessments that may not have been raised, such as
on back pay and bonuses received for prior years..
We went ahead despire coneetns that doing so may
invite more complaines, as we would be issuing
additional assessments following the refunds. We did
receive complaints especially from taxpayers who
were notaware of the new policy o refunds released
in the media. However, the positive feedback and
outcome from those who got their refund had more
than made up for the complaints, which incidenrally
were responded to and resolved quickly, too. 1 felr a
sense of accomplishment as the new policy on tax
refunds greatly improved the image of the IRB,
turning angry taxpayers to delighted taxpayers. With
the much improved delivery system now, we also
went all out o promote the newly improved e-filing
system o facilitate early refunds. However,
Malaysians need o ger rid of the last minute
syndrome, even in e—filing, as the volumes received
last minute affect processing of refunds within the
time prescribed in our Client Charrer.

Last but not least, our approach to taxpayers’
educarion 1§ to make the public realise why they

1634
2100
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must pay their taxes. We pay taxes so that our
children and grandchildren can continue to enjoy
the benefits of development just as we are presently
enjoying the fruits of development contributed
through taxes paid by our fathers, mothers and
torcfathers. Also, the Government requires funds to
provide and maintain facilities for the general public
who, unlike the well to do, can ill afford o pay for
private sector services, such as medical and
educational services provided by private institutions.
These are among the three significant areas in which
| feel | have contributed to improve the image and
delivery service of the IRB.

CTIM: Two areas which you have focused on during vour
tenure as the DG/CEO of the IRB have been the
speeding up of tax refunds and promoting electronic
filing of tax return forms, Are you satisfied with the
progress achieved to date? What else should be
done to enhance these aspects?

DGIR: | am quite happy with rthe reducing number of
complaints. However, there is still a lot more that

can be done. For instance,

improving further the rime
it rakes o refund
raxpavers. It could still
be faster if raxpayers
co~operate and submit
their retums  early.
With  regard 1o
e—filing, presently the
overall take—up rate is
abour 50% after 4

CTIM:

DGIR

CTIM: Moving on from what you mentioned, in t

it

years of it being inreoduced, and for individuals §
about 60%. | am more concerned with the
that still uses the manual system to file and ¢
many more that do not make use of the e-paym&
system to pay taxes. I sincerely hope thar in
next 2 or 3 years, the overall take-up rate
reach more than 90%

What are wour thoughts on the success of
voluntary self-assessment programme? Has it I
to greater compliance and better rvev
generation? What initiatives could the IR
implement in the future to improve tax compl
and collection?

One of the good points of the self-assessmes
programme is that the IRB is able to go down
taxpayers' premises to audic and verify the accc
and receipis to see if the claims are in order and
accordance with the provisions of the law. To answ
your question on greater compliance and bets
revenue generation, definitely, the self-assessme
system, supported by audits had generated m
revenue for the Government. As for compliance, ti
with corporate organisations are mg
technical in nature. On the other hand, for
sole~proprietors or the non-incorporated businesse
therein fies the problem as they do nor gener:
maintain proper accounts. More often than né
there will be additional assessments issued, Under
self-assessment system, penalties are imposed w
there are findings that tax is under-assessed/paid.
improve compliance, the IRB had undertaken
form business support unit in every branch to he
small and medium sized businesses, where taxpaya
are invited for education on what records they shou
keep, how they should keep the records, what are
things the IRB looks for such as receipts, e
However, the response to dare has not bed
encouraging. This is because, to the businessme
time 18 money. And if you call them to the IRB, t
genenlly feel they would lose abour 2 1o 3 hours
their rime and thar inadvertently means loss
business sales. We have also worked, and st
continue to so, with the Business Associations
the Chambers of Commerce to arrange time and da
for us ro meet with the SMEs instead.

issucs

next few years, which particular area(s) of ta
administration should the IRB focus on?

DGIR: 1 found that apart from the business gro
we also have to audit the salaried group (i
emplovees), This is because there is a rende
AMONg some taxpayers to exaggerate their claim
There are quite a number of cases that have be
andited. | feel that taxpayers ought to be honest.

vou wish to be refunded, you should only claim b

what you have paid in excess and not more ¢
that, When you claim relief that is unsubstantiare

then you are actually over claiming your tax refu



or under paying your tax. We have to address this
and that can only be done by way of carrying out rax
] audits. These leakages can be minimised if we

weplace all the basic deductions with a standard
deduction so that no one can claim more or less.
| Also, with a standard deduction, generally there is
no need to file in the return. If the Government
wishes to provide a relief over and above the
standard deduction, then the taxpayer, who is
claiming such a relief, would then be tequired to
submit & tax retumn to claim back the excess rax
overpaid as a result of the addidonal relief. Under
those instances, it would be easy to monitor and the
raxpayer would have to be very careful about making
a claim as he would have to substantiate to get the
refund. This would definitely improve compliance.
. So that is an area | hope the IRB will look into for
policy decision.

m the topic of Goods & Services Tax (GST), what
your thoughts on GST being a significant

mitributor towards the tax revenue of the
’

A NOL in @ position to comment on this area.

woking at several countries thar have already
mrroduced GST, it would seem to be a major
gontributor to revenue and it would help the
Lovernment in considering the reduction of
idirect taxes. However, one would need to look at an
: priate rate ro compensate for the loss in
girect taxes.

en that the UK, Australia and Canada
‘basically have a single agency collecting direct
taxes and GST/VAT, what are your views on the
position in Malaysia in the yeass to come?

E This is a Government decision and it would not be
appropriate to comment on the pasition in years to
‘come, My view is that if there is any review arising
from the need for a single collecting agency, it will
depend on how effective the current administration
8= and the extent of leakages, if any, arising therefrom.

With regard to corporate tax, based on our
standing, there seems to be a global trend of
Alowering the direct corporate tax vates to entice
ompanies to locate their operations in a particular
_country. What are your personal thoughts on this?

t Tax is not the only factor in bringing investments
into the country. Companies also look at standard of
living as well as facilities available in the investing
country. You have countries with higher rate of taxes
like China and India but people still go there since
‘there is a big market and cheap labour, etc. Investors

-are looking at cost efficiency as well as lower costs of
production. | think the question should really be
about how to make the multinationals stay. There
are a lot of areas the Government is looking into 1o
facilitate them to stay. For instance, allowing their

CTIM:

CTIM:

DGIR:

CTIM:

spouses to work here, giving them free visas for a
period of five years and improving the standard of
living to suit their lifestyle. So there are many factors
other than tax. We have also provided a two-tiered
rate for the small and medium sized enrerprises to
enable them to grow.

In your opinion, do you feel that Malaysia’s
corporate tax rate is competitive with other
countries? Why so?

¢ I think 25% is comperitive. But again, this is a policy

decision because every country has to look at their
tax rate in terms of their Budget. At present, our
petroleum resources have helped us a lot in terms of
keeping the rates at the present level. However, once
our resources are depleted, then we would really
need to look ar other sources of revenue in order to
maintain the rare ar 25%.

Can you share with us your thoughts on how the
tax profession has developed in the country?

There is a reasonable amount of interaction between
the tax authority and the tax professionals o help
understand some of the issues faced by taxpayers and
the tax profession. There are audits, technical and
operationzl dialogues and even when there are
changes/enhancements to our IT system, the IRB
would invite tax professionals to be briefed on the
new system. This will help the tax profession to
understand the requirement of our system and
inform their members as such. Whar is important is
thar we should work together and although we may
not agree on certain things but at least we can come
up with a workable solution.

As a member of the Chartered Tax Institute of
Malaysia, are you pleased with how CTIM has
progressed as a professional body? Have you any
suggestions on how CTIM can continue with its
work to further improve the overall tax system in
Malaysia in collaboration with the IRB?

: The new name is certainly more prestigious and

augurs well as a professional body. CTIM has
helped members to put their views across s well as
helped to disseminate information from the IRB.
Within CTIM, there is a technical committee
which looks into issues and eventually brings it to
the IRB's atrention. We do collaborate in terms of
finalising the rulings, erc. We may not agree on
certain suggestions but we do take rthese into
account and if there are areas that could lead o
problems for the taxpayers, we then try to resolve it
amicably to make it easier for taxpayers to comply.
Presently, there are frequent dialogues held
between CTIM and the other professional bodies;
and the relationship between the professional
bodies and IRB is warmer than before. Going
forward, we hope ro maintain the cordial and good
working relationship. TG
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Withholding Tax and Doubl

Taxation Agreements

By Nicholas Crist

Introduction
Malaysia has a broad based Withholding Tax (WHT
system which imposes tax ar rates of op o 15%, Whe
affecred payments are made to non-residents, it
appropriate to consider how withholding rax obligatio
arising under the Income Tax Act 1967 (ITA) are impact
by Double Taxation Agreements {(DTAs). As with me
things in life, a systemaric approach to the application ¢
DTAs must be taken.

Rationale for DTAs
While DTAs may come in a variety of shapes and sizes, the
rationale is eloquently stated in their preambles. For instance
the preamble to the Malaysia/UK DTA states that it is fe
“the avoidance of double raxation and the prevention
fiscal evasion with respect to taxes on income™. Other DT/
adoprt similar wording.

It is apparent from the preamble that the primary purpose ¢
a DTA iz the avoidance of double taxation. It therefor
follows that @ DTA cannot impose tax. Consequently, th
starting point for a systematic approach to the applicarion ¢
DTAs is to determine whether under domestic law there is
liability to, for present purposes, withholding rax.

If there is no liability under domestic law, a liability cannot
created by a DTA. This point can be illustrated in relation
dividends where a number of Malaysias DTAs imposs
a limit on withholding rtax. For instance, under the
Malaysia/Singapore DTA withholding tax on dividends is limited
to 3% or 10% depending on the percentage of the share capital
held by the shareholder. However, under Malaysian domestic law)
(as well as thar of Singapore) there 5 no withholding tax on
dividends, Clearly, therefore, it would be incomrect to deduc
withholding tax on dividends paid by a company resident i
Malaysia to a Singapore resident shareholder.

If there is no withholding tax under domestic law, wh
confuse the position by purting withholding tax rates i
DTAs! The reason for this is that domestic tax laws rypically
change annually, if not more often. However, the process of
negotiating a DTA can be protracted and it would
impracrical ro renegotiate these each year. Therefore, a “what
if" approach is often adopted in drafting to make provision in
the event of future domestic law changes. This underlines
why it is important to begin with Malaysia’s domestic law in
relation to withholding raxes.

Domestic Withholding Taxes
For payments to non-residents, domestic withholding t2
obligations can be summarised as follows:




b l ~ Relevant Nature of Rate of
\_ Section of the Payment Withholding Tax
ITA
1074 Contract 10% + 3%
payments
109 Interest 15%
Royalty 10%
109A Public Entertainer 15%
1098 Section 4A 10%
income
bligari
b 1090 Distribution by | 10%, 25%
REITS/PTF
109€ Distribution by 8%, 25%
family funds, etc
109F Saction 4(f) 10%
income

article takes a selective look at how domestic law
Bzations in relation to certatn categories of WHT are
smcted by relevant DTAs.

sction 107A - Contract Payments

ant tos 107A, contract payments to a non-resident
pntractor in respect of services under a contract in relation
any contract project in Malaysia are subject toa 10% + 3%
1T, On the basis thar such amounts represent business
pfics of the non-resident, Malaysia would impose
Ehholding tax pursuant to s 107A where the non—resident
a treaty country has a Permanent Establishment (PE) in
faysia. Accordingly, regard must be had 1o the PE Aricle
the relevant DTA 1o determine if a PE exisws. If the
nditions for a PE are not met, withholding rax should not
kevied under s 107A, although liabilities under s 1098 may
relevant,

ere a PE exists, the effect of a DTA is to make the PE
ghiect to Malaysian income rtax on irs attributable
siness profits. It follows that, as Malaysia is comperent
tax such profits, it can impose WHT pursuant to s
7A. Consequently, Malaysias DTAs do not reduce the
gare of s 107A withholding tax as the tax collected under
107A is simply an advance collection of the Malaysian
#ax ultimartely due in respect of the attributable profits of

ihe PE.

Section 1098 — Section 4A Income

ile DTAs do not modify s 107A WHT obligations, this is
n contrast to WHT obligations under s 109B which are
smpacted by DTAs. DTA protection is often afforded through
reduction in the 10% domestic withholding tax rate where
the relevant conditions are mer. Typically, to benefit from
‘reduced DTA rates, the payee is required to be the beneficial
wwner of the income and must produce a certificate
‘evidencing residence in a relevant treaty country, However,

where the payee is a resident of Australia, withholding tax is
not levied under s 109B as a result of Governmenr to
Government negotiations.

Section 109B WHT has ateracted eriticism on the
internarional scene and this has centred around the
Business Profits Article, the argument being that for many
payees the income they receive is part of their normal
business profits. Consequently, as has been seen above,
business profits of a non-resident should not be raxed in
the absence of a PE. However, the Malaysian Inland
Revenue Board (MIRB) appears 1o be of the view that
income to which s 109B applies falls outside the scope of
the Business Profits Article.

The MIRB' apptoach was severely tested in the High Court's
decision in SGSS (Pre) Lid v Kewua Pengarah Hasil Dalam
Negeri (2000) MSTC 3814. Subsequently, the scope of s
1098 was effectively reduced through an amendment 1o s
13A such that WHT is only due in respect of income falling
under s 4A(i) or (ii), where and to the extent thar the
services are performed in Malaysia. This change is effective
from 21 Seprember 2002.

Section 109 — Interest Income

Historically, DTAs have played a significant role in reducing
WHT on interest from the domestic rate of 15%. Indeed, on
a global scale, the savings offered by Interest Articles can be
viewed as one of the factors giving rise to “Treaty Shopping”.
As a result, Interest Articles contain built in ant
avoidance/treaty shopping provisions, Although varying from
DTA to DTA, these anti avoidance provisions which restrict
or deny DTA relief, apply:

¢ Where the amount of interest is excessive in view of a
special relationship between the payer and payee [eg Ant
12(8) of the Nerherlands/Malaysia DTAJ; or




If a main purpose of the creation (or assignment) of a loan
wis to take advantage of the Interest Article [eg Arr 11(7)
of the UK/Malaysia DTAJ; or

* Conduir arrangements; this is the treaty shopping Article
and although not found in Malaysia's DTAS, it is found in
Art 26 of the US/Netherlands DTA.

In addition to the above, the Interest Arricles in Malaysia's
DTAs require that the payee must be the beneficial owner
of the interest income [eg Article 11(2) of the
Singapore/Malaysia DTA],

Beneficial Ownership

The requirement of “beneficial ownership" is capable of
different interpretations. It is, however, relevant to refer to
the decision of the UKS Court of Appeal in Indofood
Intemational Finance Ltd v JP Morgan Chase (JPMC)
(12006] STC 1193). The facts of the case can be summarised
as follows. Indofoods, an Indonesian resident company,
wished to borrow money from a non-resident lender.
Having regard to Indonesian WHT, the funds were lent to
Indofoods via its Mauritian subsidiary (M Co) in order o
benefit from the WHT savings offered under the
Indonesia/Mauritius DTA.

After some time, Indonesia terminared its DTA with
Mauritius. From Indofoods' perspective, the terms of the loan
allowed its early repayment if, as a result of a change in
Indonesian law, the rate of interest WHT increased bevond
10%. Repayment was an attractive proposition to Indofoods
as inrerest rates had fallen in comparison to thar under the
existing loan arrangement. However, the ability ro repay was
denied if the increase in WHT could be avoided by Indofoods
taking reasonable measures available to it. JPMC therefore
objecred to repayment on the grounds thar a reasonable
measure available would be to restrucrure the loan through a
Dutch company and apply interest WHT ar the rate of 10%
under the Indonesia/Netherlands DTA,

The thrust of Indofoods' counter argument was thas
Dutch company, if used, would not meet the benefic
0\\nc15h1p requirement in respect of the interest receiy
from Indofoods. This was on the basis that the Duts
company would be obliged to pay on to the lender
interest it received from Indofoods, Therefore,
proposed Durch company roure was not a reasonah
merthod and Indofoods was of the view thar it should
allowed to repay the loan.

Having failed to reach an agreement, Indofoods and JPM
went to court. The UK's Court of Appeal ruled in favour
Indofoods on the basis thar the beneficial ownersh
tequirement would not be met. This was on the grounds ty
the proposed Dutch company would anly receive the inters
on a set day and, on the following day, would be bound ro p
on the interest it received. The Dutch company would

have had the full privilege to directly benefir from
income, and this, the Court held was incompatible wig
beneficial ownership.

Although the Indofoods case did not strictly involve a o
dispute and is not a Malaysian case, tax practitioners wo
be wise to consider the comments made in respect of
"beneficial ownership” requirement. Similar ohservatios
apply from a Malaysian perspective in relation to Rovalty an
Technical Fees Articles where the requirement for benefic
ownership is also prevalent.

Section 109F - Section 4(f) Income

The obligation under domestic law to deducr a 10
withholding tax on income falling within s 4(f) which is pa
or credited to a non-resident is effective from | January 2008
Section 4(f) charges to tax “gains or profits not falling unda
the other charging provisions of s 4.

It is necessary to determine whether the relevant paymes
fall wichin s 4(f), which can be challenging, given the lack &
defined scope for this provision. Guidance can, however, §
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holding Tax on Income Under Para 4(f).

situation where the payee is a resident of a treaty country,
# sbove Ruling directs thar regard should be had o the
tr Income Article of the relevant DTA to determine
rights. A typical Other Income Amicle provides:
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s of income of a resident of a contracting state which are
expressly mentioned in the foregoing Aricles of this
geement shall be taxable only in that contracting state
peot that if such income is derived from sources in the
contracting state, it may also be taxed in thar other
=", (Art 22 of the Malaysia/lreland DTA)
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Bd 10 pay ere is therefore a requirement to determine whether the
muld n 2 of income in question is expressly mentioned elsewhere
FOm 1D the DTA before regard can be had to the provisions of the

with her Income Article. In the writer’s opinion, this
germination could be fertile ground for dispute particularly
B view of the breadth of the Business Profits Article.
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ihe Business Profits Article in many DTAs makes reference
B “the profits of an enterprise”. It was decided in an
stralian case (Gunrer Thiel v Federal Commissioner of
peation 90 ATC 4717), thar the existence of an “enterprise”

@y not necessarily refer to something which requires
Bntinuity or repetition, but may also result from the conduct
a single activity. In Thiel’s case, once an “enterprise” was
send to exist, the court proceeded on the basis that its profits
ild be sheltered from Australian tax in the sbsence of a PE,
%% the Business Profirs Article.

a 10%
B 5 paid
v 2009,
ander”

hough Thiel's case is an Australian case, if the same
minciple Is adopred in Malaysia, it implies that the threshold
determining whether a non-resident has an enterprise
sy be met relarively easily, including in the case of single
gerivity. Subject to the terms of the particular DTA, it may be
uable thar the profits of the enterprise are sheltered from

Malaysian tax in the absence of a PE in Malaysia
notwithstanding thar the wansaction is an isolated one.

If the above analysis is not adopred, the Other Income
Article is likely to supporr the view that Malaysian WHT
should be levied on the income in question. In this respect,
while the Other Income Article allocates taxing rights to the
country of residence of the payee, this is, in general, only if
the income is nor derived from sources in the other
contracting state, ie Malaysia. On the presumption that the
source of such income is not determined in the DTA, regard
would normally be had to domestic law [eg see Art 3(2) of the
Malaysia/lreland DTA]. In this respect, s 15B ITA provides a
statutory definition of when s 4(f) income is deemed ro be
derived from Malaysia.

Conclusion

Where it can be established thar a payee is resident in o
country with which Malaysia has a DTA there may be scope
to reduce withholding tax costs. However, while through
the general adoption of the OECD model convention DTA's
may have a similar format, it is imperative that the detailed
requitements of the Article through which relief is bemg
claimed are determined. As a pre—condition the DTA and
the relevant Arrticle must be in force although their
effecrive dares may not be the same and this can be a trap
for the unwary. TG
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the sudlect matter The author <¢an be contacied &t
nicholgscast@xpma.com. my.
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A Review of Corporate
Governance in Retrospect

By Andrew Ewe
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In the days when companies were ownad and run by the same
pessons or family, there were hardly sreas of conflicts of
interest between what the owner had wanted to achieve and
whitr the manager was trying to do. Their obiectives were
identical and hence situations involving conflicts of interest
did not or seldom arise. However, as the owners and managers
become separate as in the case with most listed companies
with dispersed individual and sophisticared institurional
.shnrehnldrrs. the pn’ll\lcm of agency arises [he directors are
under obligations to run the company in a way that will
maximise returns o the sharcholders in the long run and rhis
involves issues of transparency, accountability and aveidance
of conflicts of interest and ethics on the part of the managers
and direcrors. Clearly, there atises a need to have good
corporate governance practice in order thar the shareholders’
nterest can be safeguarded.

The US has experienced a spate of corporate collapses of
magnitude and nature that was never seen before. Often,
greed and over-indulgence by management were seen as the
cause and the parties held responsible for these failures were
the company directors, execurives, and external suditors. The

4l

financial havoc and adverse social repercussions of the Enro
debacle and the like, have hastened society awareness ar
keenness to pursue good corporare governance pracrice. Wit
US$62.8 hillion in assets, the collapse of Enron Corporatics
in 2001 was the biggest banknuptcy case in the history of US
(Gerald Vinten, 2002). The bankruptey of Enron wiped «
billions in matket capitalisation, a sum greater than the GN
of many under-developed countries, Many employees ¢
Enron lost their life-savings and tens of thousands ¢
investors lost hillions. No doubr the rules-based accounti
practice of the US was a contributing factor in the fraudule
accounting practices thar led ro the collapse of Enron &
WorldCom, the issue stops being one of purely accounti
and becomes one of corporate govemance, when o
considers the unethical invalvement of some directors a
the non-involvement of the others in their oversight dutie
The scandals of Enron, WorldCom, Tyco and others
the US in carly 2000s indeed a corporat
governance wake-up call not only for corporate Americ
bur the rest of the world as well. It is therefore nd
surprising thar a governance revolution is underway i
most parts of the world.

were



sense, the response by most companies to the adoption of
corporate governance practice is more reactive than is
ctive. As various rules and regulations ger introduced in
s countries, they impose obligations on companies to
m and adopt good corporate governance practice. Bur it
B} be erroncous to say that prior to the Enron scandals, no
ipany practised good corporate govemance. Many
mpanics did and still do, for they are keenly aware that
Bstors particularly the mutual fund companies look for good
nies to invest in and one of the criteria is a company
good corporate governance practice. General Electric
Plizer are examples of companies that have consistently
voted as having the best Boards (John A. Byme et al,
7). Such companies need no prompring. They are aware
having good corporate governance means enhanced
eholder values in the long nn. This is consistent with the
aits of a study by Governance Metrics International (GMI),
pendent governance rating company, that the shares of
panies that scored highest in their survey in 2004 for
governance practice outperformed the S&P 500 index by
s over five years (Dan Roberts, 2004). The analysis of the
lts by GMI also confirmed recent academic studies
ing a correlation between share price performance and
SNCE 1t coTporate governance best practice.

1992 Cadbury Report of UK laid the foundations of a set
worporate governance codes, not just in the UK bur also in
tries as diverse as Russia, India and Malaysia. These
ntries have incorporated the Cadbury Report’s main
inciples mto their own cotporate governance codes.
dthough the term ‘corporate governance' has almost become
 accepred and known phenomenon, it is nevertheless a
m that is hard to define as it has many facets. Sir Adrian
dbury (2002, p. 11) defined corporate governance as “the
srem by which companies are directed and controlled”, The
ECD (2004, pl1) defined corporate governance as “a set of
ationship between a company’s management, its board, its
archolders and other stakeholders, Corporate govemnance
ovides the structure through which the objecrives of the
mpany are set, and the means of atraining those objectives
x! monitoring performance are determined. Good corporate
wernance should provide proper incentives for the board
d management 1o pursue objectives that are in the interest
the company and its shareholders and should facilitare
fective monitoring”. From the definitions, it is clear that
te governance involves both the internal aspects of
= company, such as inrernal control and board strucrure and
extemal aspects such as the relationship with rhe
holders and the stakeholders. Importantly, it also
ovides the mechanism through which corporate objectives
av be set, monitored and achieved.

ile corporate governance in essence has a multi-faceted
zaning and encompasses a wide range of subjects which
ses beyond this discussion, in practice, references to
Jorporare governance rend to be simplistic and are generally
fiscussed in relation to the board structure, power,
dependence and issues of conflicts of interest. The
scussion that follows will also be restricted ro these areas.

though, there have been subsequent reports such as
attleman, Greenbury, Hampel and Tumbull, that eventually

culminated in' the Combined Codes, the Cadbury code,
published in 1992 still forms the basis for what is regarded as
good corporate governance by the world over, not only in the
UK. The key recommendations of the Cadbury codes were:

* Separation of the roles of chairman and chief executive;

® Ar least three independent non-execurives on the board;

* Audit, remuneration and nomination commitrees,
comprising mainly of non-exccurives; and

® Directors to report on internal controls.

Since the publication of the Cadbury report, there have heen
profound changes in British boardrooms but no change has
been more important than the move away from the single
autocratic figure at the head of the public corporation.
Companies are increasingly separating the role of chief
executives and the chairman are increasingly taking a
backroom role for the good reason they are more able o
discharge their principal function of handling and managing
crisis and change when required. Today, a full 95% of the top
1000 UK companies split the roles of the chief executive and
chairman. (Stephen Davies, 2004). Although this does not
mean that 950 UK firms are flawless, it does indicate thar the
UK boards have notched up progress in developing a culture
of independent oversight thar is necessary to ensure balance
of corporate power that could advance shareholder interest.
Perhaps for this reason, UK has seen nothing like the scandal
exemplified by Enron in the US.

In US, companies are often led by powerful dynamic
executives — as was the case with borh Jeffrey Skilling ar
Enron and Ebbers at WorldCom — and the same person is
often chairman. There is no one on the Board thar can stand
up to them: As late as March 2004, CEOs in the US directly
run the board at no fewer than 76% of the S&P 500
companies (Stephen Davies, 2004). Bur the trend in US is
also changing towards one of split roles between the
chairman and the chief executive. Michael Eisner, chief
executive of Walt Disney, was shocked at not being elected as
the chairman for the first time ar che 3 March 2004 annual
general meerting. He had exclaimed that there was a
movement in America to separate the non—executive

chairman and the CEO,

The Cadbury report also saw the independent non—executive
directors as the principal instruments for betrer corporate
govemance. The code calls for non-executive directors of
sufficient calibre and number for their views to carry
significant weight. They are expected to bring independent
judgement to bear on issues of strategy, performance,
resources including key appointments and standards of
conducts. The non-executive directors’ independence is
questionable if they allow themselves 1o be in a position of
conflict of interest. The non-execurive directors are also to
form the audit, remunerarion and nomination commirtee,

For most of the 19905, Walt Disney Co. had occupied a
prominent place in Business Week's rankings of America's
worst corporate boards. There was plenty that needed
changing ar Disney, While the company had a healthy
halance sheet, straightforward accounting and an admirably
diverse board, CEQ Michael Eisner hand—picked most of the
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direcrors himself and installed some in roles for which they
are illsuited. He had elementary school principal Rivera
Bowers and actor Sidney Poirier sitting on the compensation
commirtee, Eisner also permitted and in some instances
promoted conflicts of interest involving directors. George
Mitchell, the co-chairman of the
nomination committee had a $50,000
contract with Disney and he is the chairman of 2 law firm
Stanley Gold, the
co-chairman of the governance and nomination committes,
was also in conflict under Disney's governance rules. He had
a daughrer who worked for Disney's consumer division and
carned 383,000 a year. Besides, John Bryson, another director

governance and
a year consulting
\llllvr

thar represented Disney

on the governance panel had his wife on the board of

Liferime TV that is 50% owned by Disney. Director Robert
AM. Stem, a celebrated architect, had an insurmountable
problem because Disney had been one of his most important
clients for years. Eisner is known as a CEO who received
excessive remuneration and he cashed in $750 million in

share options during 1990s. Such were the credentials of

Disney’s board members. No wonder it was consistently rated
to have the worst board and was consistently a targer of
shareholders activism.

Mounting  pressure from sharcholders, particularly
institutional shareholders, was mainly responsible for many of
the governance changes that have taken place in US and UK.
Companies that once ignored fair criticisms of their weak
boards from disgruntled investors could no longer do so. So
was the case with Disney, whose shareholders had demanded
for separation of the office of the ¢hairman and the chicf
executive, solicitarion of director nominees from major
mvestors, set financial benchmarks, detailed succession plans
(Mark Gunrher, 2002). Under shareholder pressure, Eisner
recruited governance guru Millstein as adviser and in April

B
"0

2002 announced a series of changes. Post-Enron, Disney was
among the first companics to prohibir irs exrernal auditors
from providing consulting services. Robert AM Stem, the
architect and George ] Mitchell, whose law firm had 2 $1.3
million in Disney billing, severed their business ties with the
compuny. And the company came clean about four directors
whose family members had previously undisclosed Disnes
jobs. With oversight from governance guru Ira Millstein,
Disney restricts key audit and compensation commitree to
independent directors. Independent directors hold meetings
away from management and they are restricred in the number
of boards they can sit on. Directors must own at least
$100,000 in company stock, giving them direct stake in the
company's performance (Business Week, 2002).

Besides, Disney also bolstered the credibility of its financial
reporting by using different firms for auditing and consulting.
Such were the sweeping changes and Improvements in
Disney compared to the past. “The goal is to end up with a
board and a set of governance rules that goes a long way
toward growing investor confidence”, said Robert A. lger,
Disney's chief operating officer (Louis Lavelle, 2002). This,
the shareholders of Disney eventually did, by casting =
2004
wal meeting. The strong 43% non-confidence vore
stripped him of the role as chairman (John Plender, 2004

ading o his eventual resignation as chief executive a year

no-confidence vote against Eisner at the March 3.

later (Eric Dash, 2005). Some ohservers commented thar the
no-confidence vote against Eisner by the institutional
investors was the result of a ruling by the Securities and
Exchange Commission requiring all mutual funds companies
starting from 31 August 2004, o disclase how they voted
their stock holdings on proxies (Peter | Howe, 2004).

The changes in Disney typify the response of most poor
corporate governance companies in US, to the various
enactments and requirements such as the Sarbanes-Oxley
Act 2002, the SEC requirement, the New York Stock
Exchange and the Nasdag's listing standards requirements.
However, the changes taking place in these laggard
companics appear to be driven less by the threat of
government sanctions and intervention than by the stigma of
being branded an unethical enrerprise. “Social sanctions mav
eclipse the law in imposing penalties for misconduct and
mischief.” (John A. Byme, 2002)

Meanwhile, companies with good corporate governance
(GE), 3M and Intel
improve on their alreads
commendable good govermance practice, in response to the

practice such as General Electric

continue tw uphold and

Sarbanes—Oxley Act which requires greater accountability




New York Stock Exchange’s proposals for its member
OGE added more directors without ties 1o the
It enforces its corporate ethics by classifying
as independent if they do not work for GE and if the
and from companies of which they are execurives
s than 1% of revenue. Board members serving on the
smmittee must not recelve more than their directors
E .rhl: fl'ﬂpl'n\il"l]lllcﬁ of Ih\‘ J.l\ill commurree
been extended ro include review of public financial
es and practice, as well as auditing principles and

Directors of GE will have to visit two of the
te giant’s business units a year accompanied by
e execunves, l;nd(‘-’ a4 new g”\'l:”':-\llkl.' ' ]li:l TL‘“CHIL‘J
sember (Pam Hawkins, 2002). To ensute
ce with s 404 of Sarbanes-Oxley Act 2002, GE

17
2002

) million to have their internal controls revamped,
documented and tested (Dan Roberts, 2004 April)
#as gone well beyond the minimum required by
es-Oxley and the NYSE, commented Brennan, the
e Van Guard Funds, GE'S very large shareholders. (Pam
2002)

hstanding all the regulatory reforms and the rush by
ues [0 ensure compliance with the various acts and

codes on good corporate governance, there can be no
assurances that there will nor be anymore scandals of the
Enron kind. Many of the US companies that ran into wouble
had all their corporate governance mechanism in place, at
least on paper. Enron’s hoard was a model board and it had
truly independent board members. In 2002, the Enron Board
was judged as one of the five best boards in the US by the
Chief Executive magazine. Yet it went kaput. It appears that
audit committees, compensation committee, codes of ethics
and

\
reguiatory

much use in

requirements are of not

ince failures

preventing corporate govern
dependent on the individu
control and in power. Pe ¢ who
invariably ethical. While the Sarbanes—C
ethics warranry, integrity is. Bur the sa

cannort be legislared. TG
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By Datuk D.P. Naban & S, Saravana Kumar

Recently, in L Sdn Bhd v Ketia Pengarah Kastam, Malaysia ',
the High Court examined the phmse “condition of sale for
export to Malaysia® under Regulation 5(1)(a)(iv) of the
Customs {Rules of Valuation) Regularions 1999. The issue in
that case was whether royalty paid should be part of the
customs value of the products imported to Malaysia. This
article discusses the said phrase in light of L Sdn Bhd.

Introduction

The historical origin of Regulation 5(1)(a)(iv) could be
traced to the Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade 1994 (GATT)
which is presently known as the World Trade Organisation
Agreement (WTO) Valuation Agreement. This agreement
establishes a customs valuation system that primarily bases
the customs value on the ransaction value of the imported
goods, which is the price actually paid or payable for the

. Customs Valuation: Condition

. Of Sale For Export To Malaysia

goods when sold for export to the country of imporation, p
certain adjustments. The spirit of this ggreement is to provi
a single system that is fair, uniform and neurral for
valuation of imported goods for custom purposes, conformi
to commercial realities and, outlawing the use of arhitrary 8
fictitious customs values,

Valuation Regulations
Regulation 4(1) of the Valuation Regulations states t
the customs value of imported goods shall be thed
ransaction value. Transaction value is the price paid {4
the goods when sold for export to Malaysia. Howeve
Regulation 5(1)(a)(iv) allows the transaction value to B
adjusted by adding the royalty paid in respect of the goo
if the royalty was a condition of the sale of the goods f
export to Malaysia. The elements of Regulatios
S(1)(a)(iv) are:

1 Tha decision was defverod an 8 December 2010 by the Appeliate & Special Powars Division Court 2. High Court, Kusls Lumpur. The authors suctesstully represented
Sdn Bhd bedara the High Court, whare the Customs” decisian to imposz 2dditionsl customs dutias and salss tax amounting to RM5.9 milion was quashed
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there must be royalty payment;

royalty must be in respect of the goods imported to
Malaysia;

3 royalty must be paid by the buyer directly or indirectly, as
a condition of the sale of the goods for export to
Malaysia; and

exclude royalty for the rights to reproduce the goods in
Malaysia.

L Sdn Bhd, the taxpayer contended thar the phrase
ndition of sale” has a settled meaning in common law and
the Court to adopt that meaning. Meanwhile, the
oms proposed that the Court applied the economic
Ty test.

Common Law Meaning

=09, our Court in Nike Sales Malaysia Sdn Bhd v Jabatan
DiRaja Malaysia & Others (R3(1)-25-03-2004),
ed the unanimous landmark decision of the Supreme
et of Canada in Canada (Deputy Minister of National
we) v Mattel Canada Inc. 2001 SCC 36 by applying the
mon law meaning of “condition of sale”. The Court was
B=d by Professor P.S. Atiyah's work, which is as follows:

“...m its usual meanimg a condition is a term which,
without being a fundamental obligation imposed by the
contract, is sull of such vital importance that it goes to
the root of the transaction and the importance of a
inon m comtracts for the sale of goods is thar its
each, if committed by the seller, will give the
Buyer the right to reject the goods completely and to
decline to pay the price, or if he has alveady paid for it,

recover it."

taxpayer in L Sdn Bhd explained that the royalty was paid
exploit the rrademarks and trade names granted by the
gensor. The taxpayer was entitled ro manufacture its
BuCTs on its own or outsource it to a third party. There was
contractual requirement on the taxpayer to appoint
Bted parties to manufacture its praducts. Further, the
Braver had the option to derermine how it intended to
prce its products, whereby it had sourced its products from
parties and related parties.

Economic Realities Test

the other hand, the Customs advanced the economic
firies test, which was developed by the New Zealand Court
ppeal’s decision in Chief Executive of NZ Customs Service
Nike New Zealand Lid [2004] 1 NZLR 238. According to this

. the condition of sale requirement is satisfied when:

The royalty is payable to the manufacturer or to another
| person as 4 consequence of the export; and
M The party to whom the royalty is payable must have
control beyond the vights of an ordinary licensor of
intellectual property and giving it the ability to
determine whether the export to New Zealand can or
CANNOL 0CCur.

ais rest was applied by the Customs Appeals Tribunal
Colgate~Palmolive Marketing (M) Sdn Bhd v Ketua
1garah Kastam (No Rayuan TRK(]) 2-2008).

Two Schools Of Thought

There are clearly two different schools of thought in
interpreting the phrase “condition of sale”. In this regard, the
issue simply is, which is the preferred approach?

Like the Supreme Court, the Federal Court of Appeal of
Canada ("FCA") in Mattel also concluded thar the royalties
paid by the taxpayer in that case was not a condition of sale.
However, the FCA did so for different reasons. The FCA
clarified that not every payment of royalties was or was
intended to be duriable and held that the royalries were paid
as a condition of sale if:

(a) the contract of sale between the vendor and the importer
makes the sale of poods contingenr on rovalties being
paid; or

(b) the importer's ability to impart products for failing to pay
royalties may be prevented or seriously comprised either
(i) because the licensor owns ar controls the vendor or
(1) hecause the vendor holds the rademark or copyright.

The FCA added rhat the payment of royalties does not be
expressly stipulated in the sale contract and that the word
“condition” was not a term of art which carries the
meaning generally aseribed to it in the law of sales.
Rather, the word “condition” was used in its ordinary and
common sense way to mean that the paymenr of royalties
has to be made as a prerequisite or requirement for the
export of the goods.

Interestingly, the FCA's approach was not favoured by the
Supreme Court, which held that rather than create a
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complex series of tests not strictly based on the sertled legal
meaning of words, it was preferable 1o rely on the common
law and sale of goods law to determine whether rovalties
were paid as a condition of sale. According to the Supreme
Court, the FCA's control test would capture virtually all
royalties by the mere existence of remedies afforded to
trademark owners under the Canadian Trade-marks Act,
RSC 1985. The Supreme Court held that the phrase
“condition of sale” was clear and unambiguous and in such
circumstance, it was not necessary to resort to an analysis of
economic realities of a rransacrion

On the other hand, the New Zealand Court of Appeal in Nike
was not in favour of the Mattel approach on the basis thar it
was inappropriately technical and narrow in the context of
the interpretation of an intemarional agreement. The Mattel
approach was held to have effectively introduced the words
“of contract of" before the “sale of the goods”. The Courr of
Appeal in Nike held that the expression “as a condition of the
sale of the goods” was necessarily wider than “as a condition
of the contract of sale of the goods”. In fact, Nike found the
approach maken by the FCA in Mateel, which suggested the
word “condition” is used in its ordinary and common sense
way, to be more convincing.

In determining which ts the preferred approach, one must
re-consider the spirit of Article VI of GATT, which was
provide a single system that is fair, uniform and neutral for

the valuation of imported goods for custom purpos
conforming to commercial realities and, outlawing the
of arbitrary or fictitious customs values, In this regard,
ensure the valuation code is applied harmoniously am
member countries, it is vital that the phrase “condition
sale” is applied objectively. If this is case, then the N
approach seems to be more appropriate because the ph
“condition of sale” has a seuled legal meaning in coms

law, which is essentially an objective test, i.e. whether
condition is a rerm of fundamental obligation imposed
the contract and is of such vital importance that ir goes
the root of the transaction,

On the other hand, the economic realities test as propoun
in Nike is a subjective test, which requires one dere
whether royalty is pavable as a consequence of the export
whether the recipient of the royalty has control beyond
rights of an ordinary licensor of intellectual property.
application of the Nike approach is subjective and may
achieve the spirit of ensuring the valuation code is appl
harmoniously,. As appreciated by our High Court in N
Sales, it might be difficult to ascertain in any facr—situat
whar is connoted by “control beyond the rights of an ordin
licensor”. With respect, the Nike approach does not cre
certainty for businesses and has the danger of subject
wherever, whenever and however rovalty as an item
adjustment for the purposes of customs valuation. However
the member countries intended to apply the econor
realities approach in interpreting the valuation code, th
perhaps it is advisable to amend the wordings of Article
accordingly to achieve this,

Nonetheless, for the reasons explained above and by our H
Court in L Sdn Bhd, the authors prefer the Mattel approach
determining the phrase “condition of sale”,

L Sdn Bhd
In its examination of the phrase "condition of sale”, our Hi
Court in L Sdn Bhd applied the common law meaning a
ruled in favour the taxpaver. The taxpayer advanced ¢
following arguments to persuade the Court:

(a) the words “condition of sale” were unambiguous and
such, must be given its ordinary meaning;
(b) where clear and unambiguous statutory provisions can §
applied directly to the facts, it is not necessary to resort
an analysis of the economic realities of a transaction;
(c) if Parliament had intended thar royalty wherev
whenever and however paid in relation 1o exportation
goods must be regarded as an adjustment item for t
purposes of calculating customs value, there will be ¢
need to provide for the legal formula “as a condition of
sale of goods for export to..."; and
(d) the legal effect of the interlocking agreements betwe
the parties does not render the payment of rovalty as
pre—condition of export.

The Customs’ submission based on the economic realit
test, i.¢. the taxpayer must be taken to purchase the tangib
gooxds with the intangible rights, as withour the latter,
goods have no value, was rejected by the Court. The authe
acknowledge thar from a business perspective, there may




bme merit to contend that an importer's right to import
@roducts at some point may be linked to royalty payment.
is is especially where the imported products have no real
arker potential and value without intangibles like
wademark and rrade name. However, when a phrase like
condirion of sale” has a settled legal meaning, it is always
preferable to apply that rather than create a complex meaning
br series of tests to determine such phrase.

e Court in Nike Sales and L Sdn Bhd rightly rejected the
Economic reality test advanced by the Customs as the phrase
®ondition of sale” as they appear in Regulation 5{1)(a)(iv)
clear and unambiguous. The Court had repeatedly held
sat where clear and unambiguous statutory provisions could
applied directly ro the facts, it was not necessary to resort
an analysis of economic realities of a transaction. In fact,
accepted principles of statutory interpretation do not
¢ reference to be made to the economic reality rest
Ehout taking into account, first and foremost, the words
td in the statutory provision.

= approach is consistent with the Federal Court in Palm Ol
garch and Development Board Malaysia & Anor v Premium
zable Oils Sdn Bhd [2004] 2 CLJ 265 which outlined the

frect approach when interpreting a taxing statute:

First, the words are to be given their ordinary meaning.

B Secondly, one has 1o look merely ar whar is clearly said.
There is no room for any intendment. There is no equity
about a tax. There is no presumption 5o to a tax. Nothing
is to be read in, nothing s to be implied. One can only
look fairly at the language used.

Thirdly, the object of the conetruction of a statute being
ascertain the will of the legislature, it may be presumed
#hat neither injustice nor absurdity was intended. If
therefore a literal interpretation would produce such a
result, and the language admits of an interpretation which
would avoid ir, then such an interpretation may be
adopted.

2) Fourthly, the history of an enactment and the reasons
which led to its being passed may be used as an aid to irs
construction,

Further, the authors are of the view that the economic reality
est will also render devoid of any meaning to the phrase
fondition of sale and will subject virtnally all royalty
payments as part of the value of goods. Had Parliament
rended for all royalty payments to be dutiable, it would not
pave stated it is only those that are paid “directly or indivectly,
s a condition of the sale of the goods for export to Malaysia”. The
ourt of Appeal in Ketua Pengarah Hasil Dalam Negeri v Daya
Bcasing Sdn Bhd [2005] 2 CL) 449 held that one of the salurary
eanons of statutary construction is that Parliament does not
tin vain and the courts strongly lean against a construction
hich reduces a statute ro a futility. Moreover, it requires no
zat of imagination in a draftsman to see that cases may arise
ere royalty payment is not a condition of sale and if it were
ntended ro subject such payment to be dutiable under
kegulation 5(1)(a)(iv), one would expect thar 1o be made

In fact, following Premium Vegetable Oils, if the words
“divectly or indivectly, as a condition of the sale of the goods for
export to Malaysia" are ignored, one would nor be
promoting the purpose or object of Parliament but be
defearing it

Conclusion

The authors welcome the decision in L Sdn Bhd as ic
amplifies the position adopted in Nike and Mazel thar where
a phrase has a settled legal meaning, that meaning is to be
applied rather than to resort to a4 new complex meaning. In
this regard, the phrase “condition of sale” in Regulation
5(1)(a)(iv) must be given its ordinary common law
meaning. L Sdn Bhd highlights that the mere fact royaley was
paid does not ipso facto mean it was a “condition of sale” and
that the customs valuation must be adjusted to include the
royalty paid. TG



TECHNICAL

UPDATES

These technical wpdares arve summarised from  selected
Government Gazettes published berween 30 August and 7
December 2010 as well as Public Rulings and guidetines issued by
the Inland Revenue Board (IRB) during the same period.

INCOME TAX

Income Tax (Determination of Knowledge Worker,
Qualified Activity & Specified Region) Rules 2010

It was announced in Budger 2010, that knowledge workers
residing and working in the Iskandar Development Region
(IDR) will enjoy a preferential rax rate of 15% on their
employment income. The Rules provide clarification as to
who would qualify as a "knowledge worker”, the activities
that qualify for this incentive and the designated aress for
carrying out these activities.

The Rulés also provide the manner of determining the
chargeable income that will be subject ro the preferential rate
of tax.

The Rules shall have effect from the vear of assessment 2010,
STAMP DUTY

Stamp (Amendment) Act 2010
The Stamp (Amendment) Acr 2010 which amendments the
Stamp Act 2010 came into operation on | November 2010.
The amendments are as follows:

The definition of “duly stamped” in s 2 was amended to
include the term “amount of advance duty paid”. The change
in definition is as a consequence of the introduction of
advance duty in s 36AA

A new s 36AA was inserted. This seetion seeks to inrroduce
a new mechanism to pay duty for an instrumenr of transfer of
an immovable property where the duty payer may apply to the
Collector to pay duty in advance based on the formula as
provided in the new section.

Section 36B was amended ro empower the Collector to make
an additional assessment where the proper amount of duty is
higher than the advance duty paid.

A new s 36C was inserted. Under the new section, where
the proper amount of duty is equal or lower than the
advance duty paid, the Collector shall notify the duty payer
on the proper amount of duty and refund any advance duty
paid in excess.

Section 37 was amended. The smendment to 5 37 requin
the Collector 1o make an endorsement of any advance du
paid on any instrument which would enable the instrume
to be deemed to have been duly ssamped for the purposes o
the Stamp Act 1949.

Section 38 was amended to provide that nothing in s 36A.
36B and 36C will extend to any instrument chargeable wi
ad valorem duty and made as a security far money or sto
without limit.

New s T4A and 74B which were inserted into the Sta
Act 1949 empower the Collector to issue a certificate
prevent a person from leaving Malaysia without payir
any duties, penalties or sums required to be paid und
the Stamp Act 1949 and provide for the consequence
leaving Malaysia without paying such duties, penalties
sums required.

Stamp Duty (Remission) Order 2010
The Stamp Duty (Remission) Order 2010 provides for t
remission of stamp duty in respect of any instrume
executed between a customer and a financier pursuant 1o t
change of the finance scheme of an existing loan fro
conventional ro Shariah.

CUSTOMS AND EXCISE

Sales Tax (Exemption) (Amendment) (No 5) Order 201
[P.U.(A) 354/2010]
The Order seeks to amend Schedule A of the Sales T
(Exemprion) Order 2008. The amendment brings inta efft
the exemption of sales tax on mobile phones. The sales t
exemption took effect on 15 Qctober 2010.

Sales Tax (Exemption) (Amendment) (No 4) Order 201
[PU.(A) 299/2010]
The Order secks ro amend Schedule B of the Sales T:
(Exemprion) Order 2008. The amendment brings in
effect the exemption of sales tax on empty containe
({including bottles, drums, cylinders and other reusab!
packaging materials) exported (containing the goods
and subsequently re-imported (without the goods) in
Malaysia. The sales tax exemption took effect of
1 Seprember 2010.
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Case Commentaries

By Foong Pui Chi & Irene Yong

In this part of the article, Foong Pul Chi examines the sco
of s 4 (1) of the Income Tax Act 1967 (ITA) in light of
recent public ruling' on withholding tax on income unde
4(f)* (s 4(f) public ruling).

Tax Law: Withholding Tax on s 4(f) Income

Introduction

Under the ITA, cermain payments made to non-residents ¢
subject to withholding tax, including payvments of royal
interest, amounts paid in consideration of technical advi
assistance or services and rent or other payments made for
use of any moveable property.

With effect from 1 January 2009, Parliament soughe
enlarge the scope of withholding mx by enacting s 109
which was introduced in the Finance Act 2009. Section 10
reads as fnl]owc;

"109F. Deduction of tax from gains or profits in cert
cases derived from Malaysia

(1) Where any person (m this section referved to as
payer") is liable to make payments 1o a non—resident 8
relation to gny_gains or profits falling wnder pava 46
which fs derived from Malaysta, he shall upon paying =
erediting such payments deduct therefrom tax at the
applicable o such payments, and (whether or not thar =
is so deducted) shall within one month after paying
crediting swch payments vender an account and pay
amount of thar tax to the Divector General.
{Emphasis added).

Section 4 of the ITA reads as follows:
“4.  Classes of income on which tax is chargeable.

Subject o this Act, the income upon which ras
chavgeable wnder this Act is income in respect of ~

(a)  gains or profits from a business, for whatever period
time carvied on;
(b)  gains or profits from an employment;

e}  dividends, interest or discounts;
(d) rents, royalties or premiwms;
(e pensions, annuities or other periodical payments

falling under any of the foregaing paragraphs; and
() gains or profits not falling under any of the foress
paragraphs.” (Emphasis added).

1 APublic Ruling is issued for the purpose of providing guicance o the public and officars of the Intand Reveaus Board of Mataysia, setting out the intergretation of the
as to how any existing provision of the [TA spphies or would apply to any person or class af persons, or any type of arrangement, Saz < 1384 of the Incoma Tax Act 1
Public Ruling No. 1 of 2010 - this Public Rufng was issusd on 19 Apsi 2010 but i5 deemed to be etfective from 1 January 2009.

Section 109 of the [TA was insariad oy ¢ 37 of the Financa Act 2008

Lrn



ordingly, s 109F would subject to withholding tax “gains
profits pot falling under any of the foregoing pamgraphs”,

at is, income not otherwise covered under paragraphs 4(a)
(e) (s 4(f) income).

question is what constitutes s 4(f) income?

order to determine whether a particular payment falls
pehin s 4(f), one is first required to ascertain whether that
ent is caughr by paragraphs (a), (b), (c), (d) or (¢) in s 4.

dget Speech and Public Ruling

en introducing the new amendment in the 2009 Budger!,
was indicared that ¢ 4(f) income includes commissions,
sarantee fees and introducer’s fees. The Director General of
sland Revenue (DGIR) through the issuance of the < 4(f)
lic Ruling also appears to take that position, withour any
#xplanation or basis as to why these particular types of
eipts have been singled our.

n para 4.3 of the s 4(f) Public Ruling, the DGIR has also set
put certain factors to be considered in relation to s 4(f)
ncome:

the payment is revenue and not capital in nature;

the payment is not income that falls under sections 4(a)
to 4(c) and 5 4A of the ITA;

the payment received by a non-resident is in the nature
of a miscellaneous income. Such income is often casual in
nature and casual income means an occasional income,
which 1s received outside the ordinary course of trade or
vocation;

the payment is for an isolared transaction; and

there is an absence of repetition of transactions to
indicate the commercial narure of the transaction.

Based on the examples given in the s 4(f) Public Ruling,
the DGIR appears to take the view thar “commission®
received outside the ordinary course of business would
not form part of the non-resident’s business or trading
activity and hence, such income should be tegarded as
constituring 5 4(f} income. On the other hand, if the
“commission” s received in the ordinary course of
business of the non-resident, the DGIR is of the view

that the same would be classified as business income, not
falling under s 4(f).

Iy relaricner e Spnenerseoe e} che ZXTIR apprsiry vor Gk ve

view that guarantee fees would be subjected to withholding
tax if they constitute casual income which does not fall under
paragraphs (a) to (¢) of s 4 or s 4A of the [TA and where
such income is received outside the ordinary course
of business of the non-resident.

Substance over Form

From the examples ser out in the s 4(f)
Public Ruling, it appears that the DGIR has
identified “commission” and “guarantee fee" as the
most common types of payment to be associated with s
4(f). However, this should not mean that every item
labelled as “commission” or “guarantee fee” must
inevirably be caught by s 4(f) of the ITA as this would he
fantamount ro giving precedence to form over substance.
Many business deals and commercial transactions
nowadays are far more complex than the examples
provided in the < 4(f) Public Ruling The narure and
purpose of payments made to non-residents should be
carefully determined as labels are not always conclusive or
descriprively accurate,

Income from Isolated Transactions

It also appears from the s 4(f) Public Ruling thar the DGIR
has taken the view that if 4 paymenr arises from a single
isolated transaction, it would be caught under s 4(f). Such
a view, however, may be somewhat superficial as case law
has demonstrated that even income from an isolared
transacrion may be considered as business income falling
under s 4(a) on the basis that it is an advenwure in the
nature of rrade.

Conclusion

The s 4(f) Public Ruling merely sets out the interpretation of
the DGIR and the scope of s 4{(f) is not as clear cut as the s
4(f) Public Ruling seeks to portray and it remains open for
taxpayers to take a contrary view depending on the facts and
circumstances of the transaction.

Conversely, the examples provided in the s 4(f) Public Ruling
are in no way exhaustive as there may be other types of
payment which may well be caught by the withholding tax
net vide s 109F of the ITA as s 4(f), being a
residual/miscellaneous category of income, is not meant to be
restrictive. It remains to be seen what other types of payment
would come within rhis category.

Tablag in Parliamen: on 29 August 2008,




In this section of the article, Irene Yong examines the recent
High Court decision in Kerajaan Malaysia V Ekran Berhad in
relation to when a stay of proceedings should be granred for
recovery of tax assessed.

Case Note: Kerajaan Malaysia v Ekran Berhad®

Facts

The Inland Revenue Board had raised an assessment for the vear
of assessment 1997 (disputed assessment) seeking to tax Ekran
Berhad (EB) in the amount of RM25,036,323.98 (tax amount).
As EB did not pay the tax amount, the Government of Malaysia
(GOM) instituted a civil suit for the recovery of the rax amount,

Although EB opposed the suit on rhe grounds thar the
disputed assessment was erroneous, summary judgment was
granted to the GOM to recover the tax amount.

EB then counterclaimed for a declaration that gains on
capital account were not subject to income tax and also
lodged an appeal (tax appeal) to the Special Commissioners
of Income Tax (SCIT) on the grounds that the disputed
AsSESSMENT WaS erroneous.

The tax appeal was allowed by the SCIT, However, upon
appeal to the High Court by the GOM, the decision of the
SCIT was overtumned and judgment was given by the High
Court in favour of the GOM. Dissarisfied with the High
Court's decision, EB further appealed to the Court of Appeal
against the High Court's decision.

As the taxpayer had succeeded in the first instance befare the
SCIT, the GOM applied for and was granted a sty of
proceedings pending disposal of its appeal by the High Courr.

After the High Court’s decision was delivered in favour of the

GOM, it was the taxpayer who then sought a stay of the

proceedings pending disposal of its further appeal to the
| Court of Appeal.

Issue

The issue for the High Court’s determination was whether
the stay of proceedings sought by the taxpayer should be
granted in the instant case,

The Law
The relevanr legislative provisions of the Income Tax Act
1967 (ITA) ar the material time provided as follows:

“Section 103. Payment of tax.

(1) Subject to this section, tax payable under an assessment
or a composite assessment shall on the service of the norice
of assessment or composite assessment on the person
assessed, other than a company to which « 103A applies, be
due and payable at the place specified in the notice
whether or not that person appeals against the assessment

Section 106. Recovery by suit.

(I)Tax due and payable may be recovered by t
Government by civil proceedines as a debr due o t
Government. ...

(3) In any proceedings under this section the court shall 1
entertain any plea that the amount of tax sought to §
recovered is excessive, incorrectly assessed, under appe
or incorrectly increased ,,. "

Decision
The High Court held thar it was tire law that spec

circumstances must be shown in order for an application for
stay of proceedings to succeed, in the same wav that it appli
to an application for a stay of execution, Accordingly, ¢
High Courrt applied the same test as was applied by the Hig
Court to grant a stay in the following cases.

In Kerajaan Malaysia v Jasanusa Sdn Bhd® and
Government of Malaysia v Datuk Haji Kadir Moham
Mastan and another case’, the Supreme Court and the Hig
Court respectively granted the stay of execution sought by th
respective taxpayers.

The Courts further held that sections 103(1) and 106(3) of 2
ITA do not bar 2 Court, in appropriate circumstances, f
eXercising its inherent powers in granting a stay, even {n a tax cas
as the ITA does not have any provision curtailing or restricting
inherent jurisdiction of the Court to stay an execution.

5  Suit No, 22-84-2003 I1i(]1). Unreportaa decision of the High Court
6 [1995] 2 MLJ 105
7 [1983]40LI98




the light of the legislative provisions ser out
ove, in particular s 106(3), a taxpayer cannot rely
B grounds that the amount of tax sought to be
vered by way of the dispured assessment was
essive, Incorrectly assessed, under appeal and the
to defend against tax recovery suits instituted by

GOM.
withstanding the foregoing, the High Court held

edings under its inherent jurisdiction and power to
T a stay.

el Y e A G- AR PORED

High Court held thar the facts of the instant case
mituted special circumstances for the grant of a stay as,
@t other things:

=

$2) the GOM itself had applied and succeeded
obtaining a stay of proceedings; and

IB) it would be unfair and unjust for the taxpayer to pay

the substantial amount of raxes as they had succeeded

before the SCIT in the tax appeal.

High Courr also rook cognizance of the fact that the
mes of, and the inferences drawn by, the SCIT were
g on appellate courts and not subject to review by the
te courts, a3 was held by the Court of Appeal in
Lubricants (M) Sdn Bhd v Ketua Pengarah Hasil
a Negeri®.

it was not precluded from granting a stay of

\
1
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Conclusion

EB confirms that the strict provisions of sections 103 and 106
are not cast in stone. The power lies in the High Coust by way
of its inherent jurisdiction to achieve a fair and just outcome.
The tollowing passage from Jasanusa neatly summarises the
object and purpose of sections 103 and 106 of the ITA, at
page 112 of the report:

“Matters of this nature involve, inter alia, balancing the
need of the Government to realise taxes and the need of
the wxpayer to be protected against arbitrary or incorrect
assessments. The Cowrt should be ever vigilant against
taxpayers who may use the procedure of the Court, like
applymg for a stay of execution, w defer or postpone
payment of his just dues or to abscond by migration or to
dissipate the assets to defear the judgment. The Court
.!lo,ud alw bcar m mmd the mssll'uhn of .grlmmry or

wh bg_“ to tulﬁ] the co lg; ton of @ ceriain (mbbg Iy

Mm_mme[gd amount of taxes and whgse
Assessments. as a result ifluenced by arget
to_be achieved vather than the correctness of the

assessment.” [Emphasis added] 16

FPermission lo reproduce has been given by Shearn Delamore Coiporate
Services Sdn Bhd, The artice covers:(egal issues In 2 general way, Tha contents
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International News

By Rachel Saw

The column only covers selecred developments from
countries identified by the CTIM and relates to the period
11 August 2010 to 10 November 2010.

China (People’s Rep.)
Equity investment losses of enterprises: income tax
treatment — Notice of relevant issues released
The State Administration of Taxation (SAT) published
Notice an Issues of Income Tax Treatment in Enterprises’
Equity Investment Losses on 28 July 2010 (Announcement’
Na. 6, 2010 of SAT). The Notice has retrospective effect)
from 1 January 2010.

Under Art 8 of the Enterprise Income Tax Law (EITLY
reasonable expenses actually incurred in relation o the
business operations of an enterprise, including losses, are
allowed as a tax deduction in calculating raxable income
There is no limit on the deduction for equity investment losses

The Norice stipulares that a one-time deduction from as
enterprise’s taxable income for losses from its equity investmers
is allowed in the year the confirmed losses are incurred. Losses
incurred before the publication of the Rules (ic 28 July 20108
are allowed as a one-time tax deduction in 2010.

Previously, the rax law allowed a deduction for equiry
invesrment losses from the withdrawsl, transfer or disposal of
equity investment, provided the deduction in each rax yeas
did not exceed the income from equity investment and
transfer in that year. Excess losses could be carried over to the
following five tax years for tax deduction, and any remaining
amounts allowed as a one-time deduction in the sixth yeas
from the equity investment transfer.

Offshore services outsourcing in a demonstration citys
business tax exemption — Notice of relevant issues released
The Ministry of Finance (MoF), SAT and Ministry of
Commerce jointly issued a Notice of Business Tax Exemption
for Offshore Services Ouesourcing in a Demonstration City
on 28 July 2010 (Caishui [2010] No.64).

It is stipulated in the Notice that enterprises registered in 21
Chinese “demonstration cities” for offshore services outsourcing!
and deriving income from offshore services outsourcing from 1
July 2010 to 31 December 2013, are exempted from business tax
The cities are Beijing, Tianjin, Dalian, Harbin, Daging
Shanghai, Nanjing, Sushou, Wuxi, Hanghou, Hefex
Nanchang, Xiamen; Jinan, Wuhan, Changsha, Guangzhom
Shenzhen, Chongging, Chengdu and Xi'an.

“Income derived from offshore services outsourcing” refers 1o
income received from overseas companies for the provision o
services by the enterprises under a commission contract with
those overseas companies, or by their direct subcontracring
enterprises. | he services are:




Information Technology Qutsourcing (ITO), which
ncludes  outsourcing of software development,
information technology development services as well as
information systems operation and maintenance;

Technical Business Process Outsourcing (BPO), which
includes business process design services, inner
management services, operations services as well as
supply chain management services; and

Technical Knowledge Process Outsourcing (KPO), ie
intellectual property research, pharmaceatical and
biorechnology R&D and rests, product rescarch and
development, industrial design, analytics and dara
mining, design and development of animation and
online games, education courseware development,
engineering design, ete.

& also stared in the Notice thar the amount of business tax
t is exempted from | July 2010 to the release date of the
otice can be deducted from business tax payable for 2010, and
y amount which is nor deducted in 2010 will be refunded.

terprise reorganisation: EIT treatment — Administrative
released
ing the Notice of Cermain Isues Regarding the Enterprise
Tax Treatment of Enterprise Reorganisation (Caishui
| No.59) on 30 April 2009, the SAT issued the
inistrative Rules Reganding the Enterprise Income Tax
tment of Enterprise Reorganisarion (Announcement No, 4,
10 of SAT) on 26 July 2010 pursuant to the Enterprise Income
Law of the People’s Republic of China and its Implementation
the Tax Collection and Administration Law of the People's
blic of Cluna and its Implementation Rules as well as Notice
59. The Rules apply retroactively from 1 January 2010.

Rules further clarify the relevant definitions in Notice
59, such as parties in various restructuring transactions,
£ date of reorganisation, common conrrol etc. They also set
the documents thar must be submitted to the rax
orities when an enterprise is converted from a legal
0 into an unincorporated organisation, as well as for the
lication of special tax treatment.

reorganisation must have a reasonable commercial purpose to
ify for special tax treatment, and the enterprise is required by
Rules to provide the following informarion in that respect:

Methad, background and time of rransaction, business
. operations before and after the transaction as well as
- relevant business pracrices;

The transactional form and substance (legal
consequences, acnual or commencial curcome of the ornsaction);
Possible change of tax status for all parties due to the
| restructuring;

- The change in financial situation for all parties due to
ﬁ\cmmmuing-

Whether the restructuring activities. will bring any
. abnommal economic interest or potential responsibility
- thar would not occur under normal market condirions; and
- The involvement of non-resident enterprises in the
| restructuring.

Substantiating documents must be submitted to the
competent tax authorities by all parties when filing the
annual return of enterprise income tax for the following year
after restructuring is completed, certifying that there is no
change in the conditions qualifying them for special tax
treatment in the 12 consecutive months after restrucruring. If
any change occurs in one of the parties, resulting in the
restructuring acuvities not qualifying for special rax
trearment, all the other parties must be informed in wrirting
within 30 days from the change. The “main party” must
inform the competent tax authorities within 30 days after
receiving the notice, and all the parties must make
adjustments in the tax treatment for the restructuring within
60 days after the change.

The Rules also clarifies the tax treatmenr of
rransacrions’ .

“step

Tax reforms planned
It has been reported that a new round of tax reforms is
planned, which will concern:

» VAT and business tax

— Maost services, which are currently subject 10 business
rax, will instead be included within the scope of VAT.

— VAT revenue—sharing between the central and local
govemnments will be reviewed and amended, with the
local governments receiving a larger share of the revenues.

* Real property tax
— The Ministry of Residential Homes has been ordered to
collect the data of the registravion of residential homes
and of home owners in cities, to enhance the
administrarion and collection of the real property tax,
which is expected 1o be the third largest tax revenue
generator after VAT and business tax.

* Individual income tax
- Relieving the tax burden of the low—income eamers.

— lmproving the collection of tax from the high-income
raxpayers.

Resource tax and environmental tax

~ The scope of the resource tax and environmenta! tx
will be exrended, and its adminiseration will be enhanced.

* Social security tax
- A sty has been conducred 1o determine whether the
social security premiums can be imposed in the form of a tax.

Cross-Taiwan  Straits  air income:

Exemptions clarified

The MoF and the SAT jointly issued a Notice on 6
September 2010 (Cai Shui [2010] No. 63 regarding the rax
exemptions for income derived from cross-Taiwan Straits air
transportation (cross—straits air tansportation income).

transportation

According to the Notice, cross—straits air transportation
income is exempt from business tax and enterprise income
tax rerroactively from 25 June 2009.

a7



Business tax paid can be offser against the business tax due
{from other non-exempt business) in 2010, and any excess
will be refunded. Any enrerprise income rax paid the
Cross-straits gir transportation income will be refunded.

Qualifying Taiwanese airlines:
= must be registered in Taiwan; and

~ st possess a penmit issued by the Chinese aviation
authoriey, or by a recognised authority as listed in the
“Supplementary Agreemient of the Cross Straits Air
Transportation™.

Tax treatment of sale and lease-back in financial lease
transactions clarified

The SAT issued a Notice on 8 September 2010 (SAT [2010]
No. 13) clarifying the tax treatment of sale and lease-back in

a financial lease transaction. The Notice applies as from 1
Qctober 2010.

According to the Notice, the sale by the lessese in a
sale/lease-back transaction of a financial lease is not subject
to value added tax (VAT), business rax and enterprise
income tax.

For the purposes of enterprise income tax, no gains on the
sale in the form of the sale/lease—back will be recognised, and
the depreciation of the leased assets of such transaction may
be claimed on the basis of the original value brought forward
by the lessee before the sale. During the period of the lease,
the part of the payment thar is categorised as inrerest is a
deductible expense for the lessee.

Deed tax and individual income tax on residential
properties adjusted

The MoF, the SAT and the Ministry of Housing and
Urhanisation jointly issued a Notice on 29 Seprember 2010
(Cai Shui [2010] No.94) adjusting the Deed Tax and
Individual Income Tax on residential property transacrions.
The content of the Notice is summarised below:

* Deed tax
From 1 October 2010, the deed tax is reduced by 50% wi
regard to purchase of a residential property which is the
residential home for the family. The rerm “family” incl
the buver, spouse of the buyer and their young childns
Where the area of the residential property purchased by
individual is up to and including 90m2, the deed tax cha
is reduced to 1% (the normal rare is 3%). The residens
properties which do not meet the requirements are
eligible for the reductions of the deed tax.

* Individual income tax
From 1 October 2010, the individual income tax exempt -
for the gains on disposal of a residential property by
individual, who buys another new residential property wi
one vear of the sale, ceased to apply. Further, the Noue
abolished Art | of the Notice (Cai Shui Zi [1999) No.21
Art 1 of the notice (Cai Shui [2010] No.137) and Art 3 of 15
notice (Cai Shui Zi [1999] Na.278).

Urban maintenance and construction tax and educatie
surcharge for foreign invested enterprises, foreig
enterprises and foreign individuals
The SAT issued a Notice on 18 October 2010 (Guo Fa [201
No. 33) announcing thar foreign invested enterprises, foreig
enterprises and foreign individuals are subject to the ur
maintenance/construcrion tax of 1985 and educatic
surcharge of 1986 as from 1 December 2010. From the same
dare, all the applicable regulations and rules on this tax and
charge also apply to foreign invested enterprises, foreigs
enterprises and foreign individuals that were previou
exempt from such a tax and charge.

The tax and charge are based on the amounts paid on VAT,
business tax and consumption tax. Depending on where the!
taxpayer is located, the rate of the urban maintenance and
construction tax could be 7% (in a city), 3% (in 2 county
town) or 1% (in the other remaining areas). The educariont
charge is 3% throughout the country.




tting losses against adjusted taxable income following
X investigation

SAT issued an announcement on 27 Ocrober 2010
ong Gao [2010] No. 20) concerning the offsetring of
es against adjusted taxable income as a result of a rax
stigation. The announcement applies from 1
scember 2010, The content of the snnouncement is
mmarised below.

losses incurred in the previous rax years can be offser
minst the taxable income arising from tax adjustments
& resule of a rax audit if such losses are allowable under
Enterprise Income Tax Law. The remaining raxable
ome after offserting should be taxed according to the

laws and regulations. Depending on the
mstance, the adjustments made by the rax authority

il be sertled or penalized on the basis of the “Tax
slizction Law”.

tled tax issues regarding the previous years (including
years before 2008) must be sertled pursuant to this
nmouncement.

India

direct Tax Code Bill, 2009 — approved by Cabinet
Cabinet approved the Direct Tax Code Bill, 2009 (DTC)
i 26 August 2010. The DTC is placed before the parliament
approval on 30 August 2010. If approved, the DTC will
eplace the existing Income Tax Act, 1961 and will be
tive from 1 April 2012,

Indonesia

Vithholding tax refund to non—residents
ihe Tax Office issued Regulation No, PER—40/P]/2010 on 9
mgust 2010, which sets out the procedures for non—residents
bith no permanent establishment in Indonesia to apply for
pfunds of overpaid withholding rax.

ihe Regulation also lists certain situarions, in which the
ind will not be approved, ie where:

= the recipient is an Indonesian tax resident;

- the withholding tax has not been remitted by the
withholding agenr;

the tax has been claimed as a tax credit or tax
deducrion overseas or has been bome by the
withholding agent;

the claim is not in accordance with the applicable tax treaty;
there is evidence of treaty abuse; or

the withholding fax collected is in line with the
provisions of the applicable tax treaty.

Re—characterisation of income received by expatriate
reallocated as payment to employer's related foreign company
The Ministry of Finance issued Regulation No.
39/PMK.03/2010 on 11 August 2010, which gives the
Directorate General of Tax (DGT) the authority to
re-characterise income received by certain expatriate
employees in Indonesia.

Pursuant to the Regulation, where an expatriate employee
receives income from a local employer, and the local
employer reallocates part or all of the expartriare’s income in
the form of a payment (eg management fee, technical fee or
other service fees) to a related foreign company (of which the
expatriare is also an employee), the DGT may re—characterise
the offshore payment as being the expatriate’s Indonesian
employment income. The maximum amount of such income
that can be deemed received by the expatriate is limited 1o
the amount paid out by the Indonesian employer to its related
foreign company.

The regulation is effective for payments made on or after 11
August 2010,

Introduction of transfer pricing regulations

The Director General of Taxation (DGT) has introduced
manster pricing (TP) regulations for Indonesian taxpayers, via
Regulation No. PER—43/P]/2010 which ook effect on 6
September 2010. The Regulation is based significantly on the
QECD's TP Guidelines, and irs main contents are
summarised below,

® Scape

The Regulation applies to transactions between relared
parties which have an impact on the reporting of income or
expenses for corporate tax purposes, including:

— the sale, transfer, purchase or acquisition of tangible
goods and/or intangible goods;

— payments of rental fees; royalties, or other payments for
the provision of or use of both rangible and intangible
property;

— income received or costs incurred for the provision of or
utilisation of services;

~ cost allocations; and

~ the transfer or acquisition of property in the form of a
financial insttument, as well as income or costs from
the transfer or acquisition of the financial instrument.

* Arm's-length principle

Taxpayers who earn income or incur expenses of [DR 10
million and above must implement the ALP according to the
following steps:

— perform a comparability analysis;

— determine the most appropriate TP method;

— apply the ALP to the tested transaction based on the
result of the comparahility analysis and the selected T
method; and

- document each step of the process in determining the
ALP or profit in consideration of the prevailing rax
regulations.

The comparability analysis o be undertaken is consistent
with that outlined in the OECD’s guidelines and internal
comparables are preferred over external comparables,

The Regulation also endorses the five OECD TP methods,
and specifically states thar the hierarchy is as follows:
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— comparable uncontrolled price (CUP) method;
— resale price method (RPM);

— cost plus method (CPM);

— profit split method (PSM); and

— tmansactional net margin method (TNMM).

* Special transactions

(a) Services. In order for services transactions to be in
compliance with the ALP, it is necessary to confirm that the
service is actually rendered, that it provides the recipient with
a commercial or economic benefit, and that the value of the
service fee is in line with comparable arm's-length service
fees or with the costs thar would have been incurred by the
recipient had it pedformed the activities itself. No service fee
should arise where 4 parent company performs an acrivity in
its capacity as shareholder of the group.

(b) Royalties. In the case of royalties, it is necessary to
confirm that the transaction actually takes place, that the
intellectual property provides a commercial/economic benefit
to the licensee, and that the royalty paid is consistent with
comparable arm's—length royaltics. A comparability analysis
for royalty transactions should consider:

- the geographical coverage;

— exclusive or non-exclusive character of any rights
granted; and

— whether the licensee has the right to parrticipate in
further developments of the property by the licensor.

* Documentation
A taxpayer's TP documentation must at least include:

- an overview of the company such as group structure,
organisarion chart, sharcholding structure; business
opemtions, list of competitors and a description of its
business environmenr;

- price policy andfor cost allocation policy;

~ comparability analysis;

— list of selected comparables; and

- application of the selected TP method.

® Other

The Regulation states that the DGT is empowered to make
primary and secondary TP adjustments and rthose mutual
agreement procedures and advance pricing arrangements are
available 1o taxpayers.

Singapore

Stamp duty on sale of residential properties — additional
details

The Inland Revenue Authority of Singapore (IRAS) has
issued further details on the applicability of the seller's stamp
duty (SSD) on the sale of certain residential properties

The SSD applies on residential properties which are acquired
on or after 20 February 2010 and disposed of within one year
from the date of acquisirion,

In addition, the SSD is also imposed on residential propertie
bought on or after 30 August 2010 which are sold withis
three years of acquisition. For thes¢ properties, the SS
would be tiered according to the duration of the holding
period. As such, the seller pays:

— the full duty rates for “the conveyance, assignment o
transfer of property” if the residential property is sold
within one vear or purchase;

— two-thirds of the amount if sold in the second year; 0

~ one—third of the amount if sold in the third year.

Ihailand

15% withholding tax: Thai bonds
The Finance Minister announced on 12 Qcrober 2010 that
15% withholding tax is imposed, reportedly with immediass
effect, on interest and capital gains earned by forcigs
investors on Thai bonds.




Decrees and Circulars on VAT - Input VAT credit on
house rental for foreign experts

The General Department of Taxation issued OL
2696/TCT-CS on 22 July 2010, clarifying the treatment of
input VAT incurred on housing leased for foreign experts.
Fursuant to the OL, where the foreign experts hold
ranagement positions in Viemam, and receive a salary from
iemam based on labour contracts signed with Vietnamese
thusiness entities, the house rental fee paid by these entiries
would be taxable as Personal Income Tax (PIT) in the hands
of the foreign experts. Additionally, the VAT on the house
‘eental paid shall not be creditable.

L onversely, where the foreign experts remain employees of
orejgn entities but are assigned to work in Vietnam, and the
salary is paid by the foreign entities bur the accommodation
costs are borne by the Vietnamese entities (pursuant to a
contractual agreement), the input VAT on the house rental
paid is creditable and the rental itself is deductible for
s=nterprise Income Tax (EIT) purposes.

Decrees and Circulars on VAT - Finance consultancy
ices

the General Department of Taxation issued OL
061/TCT-CS on 14 June 2010, clarifying thart finance
pnsultancy services (such as [PO consultancy, securities
sting, etc) are subject to VAT ar the rate of 10%. These
frvices have been distinguished from securities
usinesses (such as securities brokering, securities
frading, consulting on securities investment) which are
ot subject to VAT (Circular 129/2008/TT-BTC) dated
26 December 2008,

Jecrees and Circulars on PIT - Social insurance
sentributions

¢ General Department of Taxation issued OL
H24/TCT-TNCN dated 17 June 2010, clarifying that
Muntary contribution to social insurance schemes made by
dividuals with business income shall not be deductible for
purposes.

Circular 02/2010/TT-BTC dated 22 January 2010,
ned by the Ministry of Finance, only compulsory social
urance contributions are deductible for PIT purposes. The
applies for compulsory foreign social insurance
prributions made either by foreign individuals resident in
fnam or Viemamese individuals working abroad. As long
#hese compulsory foreign social insurances are similar o
Vietnamese social insurances (ie soctal insurance, health
arance, unemployment  insurance, erc), these
arributions should be deductible for PIT purposes if
sported by proper documentation.

crees and Circulars on PIT - Per diems
Ministry of Finance issued Circular 97/2010/TT-BTC
b July 2010 setting the perdiem level at VND 150,000 per
b (previously, VND 70,000). Pursuant to Circular
YI0OR/TT-BTC dated 26 December 2008, per diems paid
employees are deductible up to double the per diem level
et by the MoE Thus, per diems paid up to VND 300,000
br day are deductible, In addition to the non-deductibility of

the per diem in excess of VND 300,000, the excess would also
be subject 1o PIT.

Decrees and Circulars on EIT ~ Non-deductible bonus
The GDT issued OL 2138/TCT-CS (OL 2138) on 17 June
2010, clarifying the meaning of bonuses of a “non-salary
nature” as referred to in Circular 130/2008/TT-BT.
Circular 130 states that bonuses of a non-salary nature are
not deductible for EIT purposes. Pursuant to OL 2138, a
bonus of a “non-salary nature” is a non—contractual bonus,
ie the payment and its requirements for payment are not
stipulated in the labour contract. As such, business entities
should have a bonus policy in place, with the bonus and its
requirements for payment clearly stated in their
employees' labour contracts in order to ensure the
deducribility of bonuses paid.

Decrees and Circulars on EIT - Loss carry—forward

The General Department of Taxation (GDT) issued OL
1534/TCT-CS on 7 May 2010 confirming that business
entities are permitted to carry forward the losses of any fiscal
year up to a maximum of five years. However, the
carry—forward is to be done after the year-end EIT finalisarion
and not during the quarterly tax retum submissions.

Malaysia — treaty developments

* The following amending protocols to existing tax

treaties were signed

— Bahrain and Malaysia on 14 October 2010

~ The Govemnment of the United Kingdom of Great
Britain and Northem Ireland and Malaysia on 27
September 2010

— The Government of the State of Kuwait and Malaysia
on 30 August 2010

~ The Government of the Republic of Seychelles and
Malaysia on 30 August 2010

* The following amending protocols to existing tax
treaties entered into force
- Turkey and Malaysia on 15 July 2010, The protocol
generally applies from | September 2010,
~ Japan and Malaysia will enter into force on 1
December 2010. The protocol generally applies from
| January 2011.

* The following amending protocols to existing tax

treaties were ratified

- On 12 October 2010, France mtified the amending
prorocol between France and Malaysia.

- On 5 November 2010, Germany rarified the incame
tax treaty and protocol between Germany and
Malaysia.

~ On 8 September 2010, The Government of the
Republic of San Marino ratified the income tax treaty
and protocol between the Republic of San Marino
and Malaysia. [TG|
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What Kind of Leader are You?

By Taranjeer Singh

The nime of the year has come around again — where salary
increases and bonuses are about to be paid out. Company
performance has been good, employees have performed well.
Theoretically, your employees should be happy. But beneath
the calm surface lies an undercurrent, which if not effectively
manuged, may well have negative consequences to your firm.
The reality is how many of your employees are reflecting on
currént situations and are contemplating employment
opportunities elsewhere.

The saying “people join companies bur leave their bosses”
will come home to roost early next year. This will be a good
time for us, as managers and business leaders, to look deep
within ourselves to see if we are indeed the cause of staff
retention, or worse, attrition!

Through many years of rigorous research, Hay Group has
identified six leadership styles that can be consistently applied
w all managers, irrespective of geography; ie authoritative,
affinitive, coaching, coercive, democraric and pacesetting.

While there is clearly no one best style of leadership — each
one brings its strengths and limitations and is appropriate for
certain situations. For instance, the coercive approach is useful
in getting an organisation through business turnaround, but
will stifle initiative and innovation in the good times. The
affinitive style is most suitable when gamering support and
driving mativation within the ream but may not be the ideal
style to drive a high performance work culture. For the latter,
the pace serting style is most suitable.

Effective leaders are adept at all six leadership styles and can
seamlessly switch from one to another, depending on the
prevailing circumstances at hand, But, typically, managers
will default to the style they are most comfortable with,
especially in times of crisis and stress. Hence, the Jekyil-Hyde
syndrome of our own managers which we have all borne
Witness to at some point in our career.

And herein lies the proverbial rub - a preferred leadership
style which has worked well during a time of recession might
fail miserably during an economic uptumn. Essentially, the
“horses of courses” terminology is most apt in such an
instance. Let us now consider each leadership «yle in derail
and the situarions to which they are best suired.

Who is your boss?

(a) The Visionary Manager
This is the classic “rock-star” CEO. Virgin's charismatic
Richard Branson springs 1o mind. You paint the big
picture and see it as your role as moving the team towards
a shared vision. Because you believe thar selling your
long—term vision is the key to success, you will take time
to explain the 'whys’.

(b) The Affinitive Manager

What irrirates you is when your subordinates try
provide you with their version of the viston and how ir »
to be achieved. Visionary leaders like you see scoping and
conveying the big picture as your job, and you certainty
don't want, or expect, your employees to do likewise.

Thus, communicare with your team by asking for them to
reflect upon the vision thar you have provided so as 1o
confirm that they have understood it and show what they
will do o realise the same. Your weak point is thar you
don't pay adequate attention to the details, so let your ream
know that it's their job to see to the "woods from the trees”

This leader is concerned about creating harmonsy
and promorting friendly relations. You tend to avoid
performance-relared confrontations. Highly collaborarive in
nature, you are most likely to ask “how are you™ and mean it.

Leaders like you generate a lot of goodwill simply because
you don't mind rolling up your sleeves and pitching in on
the shop floor.

However your inherent need for constant harmony among
your team members may get in the way of making the tough
but crucial decisions. So if there is bad news 1o be broken,
you must not take it personally, after all it is for the
collective good that you are working towards. To this end,
try to use external sources of information, such as customer
satisfaction or employee engagement surveys and the like 1o
help suppart your case.




The Coaching Leader

Such a leader focuses on the long—term professionsl
development of employees. You enjoy helping your
~subordinates identify their strengths and weaknesses,
‘encouraging them to establish long-term goals, and you
even provide guidance and feedback to them.

For thase employees who are looking for a boss to help
‘boost their career, you are the dream manager to work for.

But for employees who are working for the pay cheque
and are just looking for someone to tell them whar to do,
you will probably be a bane of their life. So, bear in mind
that while you are constantly looking out for the
on-going development of your ream members and
motivating them ro do even better, your team members
must be willing to be coached. Failure of this happening
could possibly result in frustration by both parties.

) The Directive Team Leader

This type of leader needs no introductions — we've all met
someone lke this before. Intent on getting others to
“just-do-it-exactly—the-way-I-tell-you", vou issue
directives, rely on negative, comective feedback and
‘motivate’ by stating the negative consequences of
non—compliance. While this style is useful for getring
projects and organisations out of a crisis situation or
driving high performance, its continued use will in turn
have disastrous repercussions to the organisation. Those
seli~driven, highly motivated, high-performers will walk
out the door when the opportunity presents itself.

And because you don't trust others to get it right, delegation
is not something which you are comfortable with. After all,
no one is able to do it as well as you can. Hence, when you
do manage t successfully delegate some of your
responsibilities, inform your team to keep you in the loop
throughout the process and in tum double—check to see thar
they are delivering in the form and fashion that you want,
how you want it and when you want it. Be mindful thar this
style is not one thar is sustainable for the long-term.

) A Participative Leader

A participative leader is one who focuses on building
commitment and generating new ideas. You invite employees to
develop directions for themselves and the organisation at large.
To this end, many meetings are conducred to gather and discuss
employees” views. This is done to ensure thar every ones views
are taken into account when crafting future plans or actions.

If you are managing a rteam of self-starting,
achievement-oriented employees, eg a sales team,
management consultants, and the like, working with you
will be an intensely frustrating experience for them. All
they really want is to be left alone to get things done and
not participate in ‘endles meetings.

To this end, so long as you ensure thar the meetings are kept
short and succinct and there is clarity of focus arising from
them as to next steps, you will be able to effecrively harness
the power of the collective whole. And it is this thar will
make the difference to the onganisarion’s future sustainabiliry.

(f) The Pacesetting Leader

Pacesetting leaders ser high standards of excellence, are
apprehensive abour delegating and have little sympathy
for poor performance. Usually leading by example, you
will take away jobs if high performance is not
forthcoming. However, what happens mare often is that
complex jobs are not delegated ar all, as you often assume
that the best way to get them done quickly and to your
satisfaction is to do it yourself. Margaret Thatcher and
Steve Jobs are prime examples of pacesetting leaders.

To work successfully with you, your ream must eamn your
trust quickly by turning in excellent work in a consistent
fashion. Bur do be aware that working for a paceserting
leader can wreck havoc on work-life balance and lead to
exhaustion and burn-our in the long run, so don't be
surprised if few people in your team seem to have your
stamina levels.

Right situation, right style

Needless to say, your leadership style has the biggest impact
on the working climare and your employees' effectiveness.
The recent economic downtumn has witnessed more directive
and pacesetting styles of leadership as companies fight for
their very survival. However with the recovery, it's timely to
reflect on whether we have the right leadership styles for the
right situations.

Or look at it another way. While you as the CEO make
promises about what your organisation can deliver to
customers, shareholders and other stakeholders, it is your
employees who keep these promises on your behalf. Do we
really want to put derached or ineffective employees in front
of our clients and investors?

The good news is thar you can learn to widen your
inventory of leadership styles as o be a more effective
manager. Managers with the right leadership skill sets will
be able to consciously draw upon their ‘bag of tricks' to pull
out the style that works best for that situation thar they find
themselves in.

What is the borrom-line impact? Hay Group's Insight
research shows that companies that engage and enable their
employees outperformed their industry peers on revenue
growth by approximately 4.5 times. In terms of profitability,
such companies exceeded industry averages in terms of
five—year Return on Assets, Return on Investment and
Return on Equity by 40% to 60%. This level of pedformance
is not to be sneered at, in any sort of economic climate. With
the economic recovery within Asia well on the way, the
future 15 definitely looking bright, the question is, does your
management team have the right kind of leadership skills to
see it through! TG
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Repairs &

By Siva Subramaniam Nair

Readers would remember that we are stll looking ar
deductions under s 33(1) of the Income Tax Act 1967 (ITA)
(as amended) and thar we concluded the last article with the
discussion on the deducribility of rental expense under
sub—section (b).

In this article, I shall deal with explaining the scope of repair
and renewals with the aid of case law precedents, discuss the
principle of replacing an entirety as opposed to a subsidiary
part of an asset and the explore the concept of improvement.

The deductibility of repairs and renewals is covered under

sub-section (¢) which reads:

expenses ncurred dvring that periad for the repair of premises,
plant, machinery or fixtures employed in the production of
gross income from that source or for the renewal, repair or
alteration of any implement, wtensil or article so emploved,
other than implements, utensils, articles (the expenditure on
which would be qualifying plant expenditure for the pusposes
of Sch 3) or any means of conveyance, excluding the cost of
reconstructing or rebuilding-—

() any premises, buildings, structwres or works of a
permanent nanre;

(i) any plant or machinery; or

(i) any fixtures;

The first thing that is obvious from reading the above
provision is that capital expenditure is not allowed as a
deduction. Actually, the sub-secrion expressly prevents a
double deduction for the capital allowances and industrial
building allowances already given, by providing thar no
deducrion will be given for the “qualifying plant expenditure for
the purposes of Sch 3" Secondly, whilst capiral allowances are
usually only permitted for a business source, this provision
applies to all sources of income and thirdly, this sub—section
does not prohibit a deduction for the repair of assers qualifving
plant expenditure for the purposes of Sch 3, bur only a renewal
of such assets.

So what constitutes a Repair?

Generally, repair involves the replacement of a subsidiary pare
of the whole asset whereby an income-producing asset,
through maintenance, is kepr in its current state and
preserved so as not to allow it to deteriorate. However, it does
not materially add to the value nor prolong the life of the
asset but instead merely keeps it in a good and efficient
operating condition. A clear example would be the cost of
servicing air-conditioners or changing the spark plugs or
black oil in a car. It is necessary to keep it in good working
condition. In contrast replacing the whole engine of the car

Renewals

with a new one would definitely lengthen its economic life
and therefore be regarded as capiral.

In terms of case low, Queensworth v Vickers Led. 6 TC 671
illustrated the fact that when a channel requires dredging ta
keep it clear, such expenses would be revenue in nature, but
the cost of building a new wharf to make rhe dredging
unnecessary was not allowed. However, the cost of cleanng of
wrecks sunk during the war to make the harbour safe wers
granted a deduction in Whelan v Dover Harbour Board [1934]
18 TC 555.

A Renewal?

Renewal involves the replacement of a substantial parr of the
whole asset. However, if the whole asser or entirery 1s
replaced then it is of a capital nature and in consequence does
not rank for a deduction.

Buckley, L.J. in Lurcotr v Wakeleyand Wheeler [1911] 1 KB 903

explains:




Repair and ‘renew’ are not words expressive of clear contrast

Repair always involves renewal; renewal of a part; a subsidiary
part... Repair is restoration by renewal or replacement of
subsidiary parts of a whole. Renewal, as distinguished from
repair, 15 reconstruction of the entirety, meaning by the
entirety not necessarily the whole but substantially the whole
subject marter under discussion

The provision also (amongst other irems) excludes “the cost of
reconstructing or rebuilding”, Unfortunately if interpreted
fiterally would rule out most repairs for there are a few repairs
that do not involve an element of reconstruction. The
principle of “"entirety” has arisen ro reconcile this apparent
contradiction,

Principle of Entirety

Based on this principle, where the subject matrer forms only
a small parc of a large system, it is a repair, bur where the
subject matter is the entirety, its replacement or

rECONStruCtion represents a capital expenditure

The following cases provide a clear illustration of the above
JUXTAPOSItion.

O'Grady v Bullcroft Main Collieries Lid. (17 TC 93)

Facts of the Case
The company, which carried on the business of coal mining,
replaced an unsafe chimney with another on an adjacent site.

Decision of the Court
The whole cost of the chimney was capital expenditure on
the ground thar the new chimney was on its own an enrirety.

The chimney was a stand-alone structure NOT pare of the
factory huilding as illuscrated below:

Factory Chimney

BUT:

The situation differs in the case of Samuel Jones & Co.
(Devondale) Ltd. v CIR (32 TC 513).

Facts of the Case

A company carrying on the business of processing paper had
to replace a chimney because of its dangerous condition. It
therefore removed the old chimney and replaced it with a
new one and claimed a deduction for the whole cost.

Decision of the Court
The whole cost would qualify for a deduction.

The judge in the lacter case held thar “the chimney with
which we are concemned is physically, commercially and
funcrionally an inseparable part of the ‘entirety’, which is the
factory. It is doubtless an indispensable parr of the factory,
doubrless an integral part; but none the less, subsidiary part,
and one of many subsidiary parts, of a single industrial profit
making undertaking...”

Further he was "unable to see why the expense incurred in
relation to this transacrion should nor be treared as an
admissible révenue expenditure on repairs.... [and admits
that]...I am in part influenced in reaching thatr conclusion by
the fact thar the factory as a whole is insured for something in
the region of $163,000 whereas the expense in taking down
the old chimney and building the substitute is only a marter
of $4,300 or about 29%."

In this case the chimney formed part of the factory building
as diagrammatically shown below:

Chimney

Factory

The Samuel Jones decision was followed in CIT v “X" Rubber
Co., Lid.
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Facts of the Case

A special drainage system in a rubber estate owned by the
raxpayer had ten watergates of which one sprang a leak and
had to be replaced as illustrared above:

Decision of the Court

The water drainage system as a whole was the entirety and
therefore the replacement of one gate was repair of part of the
entirety and in consequence deductible.

In Phillips v Whieldon Sanitary Porteries Led [33 TC 213], the
cost of replacing a barrier w stop water from seeping intw a
factory from a canal was held to be capital expenditure as the
barrier was the "entirety".

e

eyt

Another such example whereby expenditure incurred on an
almost identical subject matter was treated as capiral in one
instance and revenue in another involves the replacement of
railway tracks. Replacement of worn railway tracks and
sleepers was held o be repair of a part and therefore

7 8 9 10

deductible (Rhodesta Ralway Lid. v Collector of Income Tax
Bechuanaland Protectorate ITC [1933] AC 368) whereas the
relaying of a railway track with a different type of rails was
held to be an improvement of the whole and therefore not
deducrible (Highland Railuay Co. v I.R.C. [1889] 2 TC 485)

The ahove cases serve to reinforce the fundamental principle
that the facts of each case have to be considered and thas
superficial similarities like the subject marter alone are never |
decisive. Now let’s look at improvements.

Improvement

Where the repair or renewal involves an improvement s
that the new structure or building differs materially from the
old, the whole of the expenditure incurred is regarded as
capital in nature. Examples of these would be the
replacement of a zinc roof with one using tiles or replacing
simple cement flooring with marble

In William P Laurie v CIR [34 TC 21,] instead of repairing a
leaking roof, the whole building was lengthened and
heightened and the roof was replaced with a new one by the
taxpayer. The whole expenditure was held to be capital and
no deduction was allowed.

Improvement also encompasses the use of impraved maretiale
and construction rechniques. However this does not mean
that to qualify as a repair or renewal, the marerial used must

-

be idenrical with the materials replaced. The guiding
principle is that if the work done amounts to no more than a



restorarion of the asset to its original El"ﬂdl“"ﬂ. a4 revenue
deduction can be enjoyed.

In the next article we shall look at other aspect gove ming the
deductibility of repairs and renewals. TG
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of carrying out these works certaim seructural alterations were
made, as one would expect with any extensive vepair of a
building over 400 years oid, were being carvied out ar a tme
wheve building techniques have completely altered. But the
fact that there were alterations in the ct etails of the
fact tha Te were alteranons in the structural details of the Siva Subramaniam Mair is 2 freatance fecturer preparing students for the
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building does not seem to me to he good ground for proceedmg
upon the basis that the work produced s mething new. On the
contrary I thmk ... chat the result of this work was not 1o
produce something new bt to vepair something which had
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previously existed

JUNIOR TAX PARTNER

FOR MEDIUM SIZED AUDIT AND TAX FIRM

We are an expanding and ambitious audit and tax firm looking for a dynamic person to fill the said post.
If you have climbed the mountain and still have 15 people ahead of you and still have not been
promoted to Partner... It's time to look elsewhere.

Requirements Salary /Benefits
Worked in a big 4 firm or a medium sized firm

Preferably a lady

15 years experience in Public Practice

38-42 years of age

Speaks well

Exceptional writing skills

ACCA, MACPA, ICAEW

Well versed in IRF RS/International Auditing Standards
Able to lead the tax department

Able to train and guide tax assistants

Hands on and computer literate with good Excel skills

* Salary of RM100,000.00 - RM120,000.00 per annum

* Medical Insurance

Interested candidates please submit your applications
online to leapacct@gmail.com.

Only on-line applications will be accepted,

All applications are treated in strict confidence,
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Notice Board

Introduction of e-Ledger

The Inland Revenue Board (IRB) has introduced the e-
Ledger facilities in November 2010 to enable raxpayers to
check on the accuracy of their personal particulass such as
address and bank account number and whether their records
of tax transacrions with the IRB, namely, assessments,
payments and repayments, have been updated. For more
information, please refer to the Frequently Asked Questions
on e-Ledger at CTIM's website or ar the IRB's website.

Malaysian Goods and Services Tax Portal

The Ministry of Finance, together with the Royal Malaysian
Customs (RMC), launched the new Malaysian Goods and
Services Tax (GST) Portal. The portal is designed ro provide
information as well as free online services to consumers,
industry players and the general public on the propased GST.

Guidelines on Procedures issued by the Royal Malaysian
Customs

The Royal Malaysian Customs (RMC) has issued guidelines
on procedures pertaining to the following:

Windfall profits levy
Excise duty

Service tax

Sales rax

Sales tax on perroleum

The above guidelines cover, among others, the procedures for
applying for licences, payments of levy / duty / rax, and
conditions for taxability and claiming of exemprions.

Double Taxation Relicfs

¢ Double Taxarion Relief (The Government of the
Republic of Seychelles) (Amendment) Order 2010
[BUL.(A) 286/2010]

* Double Taxation Relief (The Government of the State of
Kuwair) (Amendmenr) Order 2010 [BU.(A) 287/2010)

(The above prorocols amending the Double Taxation
Agreement (DTA) between Malaysia and the Republic of
Sevchelles, and between Malaysia and Kuwait have been
gazetted on 26 August 2010. The amendments in Acticle 26
are related to Exchange of Information.)

* Double Taxation Relief (The Government of His Majesty
the Sultan and Yang Di-Pertuan of Brunei Darussalam)
Order 2010 [RU.(A) 78/2010]

(The above agreement signed berween Malaysia and Brunei
on 5 August 2009 was ratified on 17 June 2010. This DTA is
effecrive for the years of assessment beginning on or after |
January 2011 for income tax and withholding tax, whilst for

petroleum income tax, it is effective for the years
assessment beginning on ar after 1 January 2012.)

Income Tax (Special Treatment on Interest on Housi
Loan) (Amendment) Regulations 2010 [P.U.(A}
288/2010]

The Order amends Regulation 5 of the Income Tax (Spec
Treatment on Interest on Housing Loan) Regulations 2009
[P.L.(A) 109/2009] and is rerrospective from year «
assessment 2009 and subsequent years of assessment.

Special Fixed Deposit Rate of 3.2% p.a to CTIM memb
Hong Leong Bank Berhad is offering special fixed deposit rate
of 3.2% pa to CTIM members for tenure of one to three
months, The minimum amount to be placed is RM3,000.00
and the maximum amount is RM100,000.00. The promotion
ends on 31 January 2011.

Chartered Tax Institute Tax Institute of Malaysia (CTIM)
is Recruiting an Assistant Manager/Technical Manager

CTIM is inviting suitably qualified candidates wo apply for the
abovementioned position in the premier body for tax
professionals. Interesred applicants can refer to the Institute’s
website for more information.



WE BUILT, AND CONTINUE TO BUILD HOMES WITH INTEGRITY, CONFIDENCE AND INNOVATION,
BECAUSE WE HAVE FAITH IN THIS ONE THING. THAT HOME IS WHERE TRUE FAMILY VALUES ARE BORN.
AND WHERE TRUE HAPPINESS LIVES. BECAUSE HOME IS WHERE YOU CAN BE YOU.
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Committed and Focused
in Delivering

Award Winning Trust Fund
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Best Equity Malaysia Fund Best Equity Malaysia Fund
3 years 5 years

Lipper Is a giobal leader in supplying resliable fund data, banchmark and
classification which are widely recognized as the industry standard.
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34th Floor, Menara PNB, 201-A, Jalan Tun Razak, 50400 Kuala Lumpur. AMB Client Services: Tel « +603-2034 0800 Fax » +603-2163 3212/ 2535
Email « ambcare@pnb.com.my Website » www.ambmutual.com.my

The Master Prospectus dated September 17, 2008 and the First Supplementary Mastsr Prospectus dited October 30, 2003, have been regrsterad and lodged with the Sacurities Commission. Units
Wil oy be w=suaa on receipt of an application form referrad to n and accompartying the Prospectus, which are obtairable at Amanah Mutual Barhad affice, any ASNB or Maybank branches. Investors
ara a0vsed 10 read and understand the contents of these prospaciuses bafore investing. The price of units and distributions payable, If any, may @0 down as wall as up. Past performances of the funo
shouid not be taken as indicative of its Rture performance. Before nvesting, ivvestors shoukd consider the lees arkd charges volved.
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