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PEND LUAN

Tuan Pengerusi mengucapkan selamat pagi dan mengalu-alukan kedatangan semua

peserta Majlis Dialog. Pengerusi seterusnya memulakan perbincangan Dialog mengenai

isu-isu teknikal yang dibangkitkan iaitu :-.
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MALAYSIAN INSTITUTE OF TAXATION (MIT)
MALAYSIAN INSTITUTE OF ACCOUNTANTS (MIA)
THE MALAYSIAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS
(MICPA)

Issues To Be Raised With The Technical Division Of The Inland Revenue Board

1. Public Ruling on the Scope of Section 75A of the Income Tax Act (ITA)

The earlier amendment to Section 75 of the ITA had created concern among the
public. Following this, Section 75A of the ITA was introduced. The professional
bodies would like to acknowledge the Government’s move to further limit the scope
of the provisions. The IRB has also indicated that a Public Ruling will be issued to
allay the fear of possible abuse by relevant parties.

The professional bodies would like to urge the IRB to expedite the issuance of a
Public Ruling to illustrate under what circumstances would Section 75A of the
ITA be applied by the TRB in recovering outstanding tax liabilities (if any).

Answer.

IRB takes note of the above concern and will issue a public ruling to provide clarity
on the matter,

2. Tncrease in Debt Due to the Government under Section 109(2) of the ITA
Pursuant to Section 109(2) of the ITA, failure to deduct and remit withholding tax
within 30 days of paying or crediting the royalty or interest to non-residents, would be
subject to a late payment penalty.
Section 109(2) provides that inter alia:-
“Where the payer fails to pay any amount due from him. ......, that amount
whiclh he fails to pay shall be increased by an amount equal to 10% of the

interest/royalty liable to deduction of tax ........"

A situation has arisen in which a taxpayer had underpaid the amount of withholding
tax due on a particular payment of royalty to a non-resident as follows:-

RM
Gross royalty 139,802 90
10% Withholding tax due and payable 13,980.29

Withholding tax paid within the stipulated due date 13,908.28
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Shortfall in withholding tax due but paid after the
stipulated due date upon discovery of the error 72.01

The IRB had subsequently issued a Notification of Increase of Debt due to the
Government under which a 10% increase on the gross royalty of RM139,802.90 was
imposed.

The professional bodies would like to state that the 10% late payment penalty
imposed should be based on the portion of the gross amount relating to the
underpaid withholding tax and not on the total gross royalty.

We are of the view that the taxpayer would be unjustly penalised if the late
payment penalty is based on the total gross amount since the withholding tax on
a substantial portion of the gross royalty was accounted for and remitted to the
IRB within the stipulated period.

Answer.

The provision of the law clearly provides for penalty to be imposed on the gross
amount of payment even though only a small amount of tax was not paid.
However, in the event that there is an unintentional shortfall due ro a genuine error
and where a substantial amount of the withholding tax payment was accounted for
and remitted to the IRB within the stipulated period, the taxpayer may submit an
appeal to the Collections Branch.

3. Benefits arising from Employees’ Share Option Scheme (“ESOS”)

We refer to the prescribed form for ESOS (BT/ESOS/2000) issued by the IRB. Ttis
indicated that the difference between the market price and the option price of the
shares under ESOS will be a benefit assessable to income tax on the employees as a
perquisite arising from employment under Section 13(1)(a) of the ITA. For listed
companies, the market value of ESOS shall be determined based on the following
calculation:-

Highest Price + Lowest Price
Market Valug = = s

We wish to highlight that the above method of determining the market value of shares
for listed companies adopted by the IRB appears to be inconsistent with the Securities
Commission’s (SC) pricing mechanism.,

Under the SC*s ESOS guidelines for listed companies, the price payable for the shares
under the scheme (option price) shall be based on the 5-day weighted average market
price of the shares (with a discount of not more than 10% if deemed appropriate)
which is akin to the market price.
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The professional bodies would like to propose that the IRB consider adopting the
SC’s guideline in term of the pricing mechanism (which is reflective of market
price of the shares) for purposes of consistency.

Answer,

The formula currently used by IRB to determine the market price will be
maintained,

4, Grants/subsidy allocated by Government and donation/contributions received by
a Statutory Authority

The Income Tax (Exemption)(No. 4) Order 2003 provides:-
“2 (1) The Minister exempts-

(a) any person from the payment of income tax in respect of his or its_statutory
income in relation to the sources of income derived from the allacations
given by the Federal and the State Government in the form of a grant or a
subsidy; and

(b) a statutory authority from the payment of income tax in respect of its
statutory inconte in relation to the sources of income derived from-

(i) the income received in respect of an amount chargeable and
collectible from any person in accordance with the provisions of
the Act regulating the statutory authority; or

(ii) any donation or contribution veceived. "

The professional bodies would like to seek clarification as to whether the
“Statutory Income” exempted under the Income Tax (Exemption)(No. 4) Order
2003 refers to the “gross®™ amount of the grant/subsidy and
donation/contribution received. If otherwise, we would like to further seek
clarification as to the basis of determining the “Statutory Income” to be
exempted under this order.

Answer.

The exemption under the order does not refer to the gross amount of the
grant/subsidy. The amount of exemption to be granted is at the statutory stage and
is determined as follows :-

Gross grant

X Statutory income
Gross income from business Jrom business
(including grant) fincluding grang)
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5. Guidelines on deduction for contribution to an approved charity and community
projects pertaining to education, health ete.

As proposed in the 1996 Budget, Section 34(6)(h) was introduced in the ITA [Finance
Act 1997 (Act 557)] to allow deduction for contribution to charity and community
projects pertaining to education, health, housing, infrastructure and information and
communication technology approved by the Minister.

The professional bodies would like to seek clarification as to the eriteria that
needs to be fulfilled for obtaining such approval and whether any guidelines are
being issued.

Answer..

A guideline which has been issued by the Ministry of Finance is now available on
the IRB website.

6. Reinvestment Allowance (RA) — Schedule 74

Schedule 7A, Para 7(a) of the ITA excludes a pioneer company from claiming RA for
the period the company has been granted a pioneer certificate in respect of any
promoted activity/product. Tt has been an understanding of our members all these
years that it is possible for a pioneer company to claim RA for its non-promoted
activity/product since the RA claim exclusion is only in respect of a promoted
activity/product. This interpretation was not disputed by the IRB previously as this
matter had been confirmed by certain IRB Officers either during public seminars or in
conversations with them.

Lately, the IRB has taken the stand that so long as the company is currently enjoying
the pioneer status incentive, it is precluded from claiming RA even for its non-pioneer
activity/product.

The professional bodies would like to seek reaffirmation as to whether a
company is eligible to claim RA under the following circumstances:-

i Eligibility to claim RA in respect of ifs non-promoted
activity/product during the pioneer status period for a promoted
activity/product.

ii. A company has a 31 December year-end. The tax relief period in
respect of its Pioneer Status expired during the basis period (1
January 2002 - 31 December 2002) on 30 June, 2002. After 30
June, 2002, it incurred capital expenditure on the expansion of its
production capacity for which the company would like to claim
RA in respect of the capital expenditure incurred after 30 June,
2002.
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We wish to highlight that Paragraph 7, Schedule 7A of the ITA refers to the
word "period" and not the terms "basis period" or "year of assessment”. The
word "period" is not defined. As such, one would look to the ordinary meaning
of the word. Therefore, "period" may refer to the tax relief period. Under such
circumstances, one could claim RA on capital expenditure incurred for purposes
of a qualifying project (as defined in Paragraph 8, Schedule 7A of the ITA) after
the expiry of the tax relief period.

Answer.

Pioneer Status under the PIA and RA under Schedule 74 are mutually exclusive,
IRB counfirms that RA is granted on the basis of a particular year of assessment and
not a basis on a period. As such, a company enjoying incentive under PIA shall not
be eligible for RA for the same year of assesswient.

Capital Expenditure Qualifying For Reinvestment Allowance (RA) under
Schedule 7A of the ITA

Paragraph 1(b) of Schedule 7A to the [TA provides the following:

“"Where a company which is resident in Malaysia has incurred in the basis
period for a vear of assessment capital expenditure on a factory, plant or
machinery used in Malaysia for the purposes of a gualifving project, there
shall be given fo the company for that year of assessment a reinvesimen!
allowance of an amount equal to sixty per cent of that expenditure:

Provided that such expenditure shall not include capital expenditure
incurred on plant or machinery which is provided wholly or partly for the
use of a director, or an individual who is @ member of the management, or
administrative or clerical staff.”

We wish to highlight that the Johor Bahru branch of the IRB has interpreted the
above-mentioned to mean only assets which are used directly in the manufacturing
process would qualify for RA. Meanwhile, assets which are indirectly used in the
manufacturing process are disallowed in claiming the RA. Examples of such assets
are as follows:

i Warehouse located within the vicinity of the factory which is used to store raw
material for production use

1. Lorry or van which is used to transport the raw materials or finished goods

1. Storage cabinets locared in the production area for stovage purposes

v, Moveable partitions located in the factory to demarcate different production
areas.

With reference to the proviso in Paragraph 1 of Schedule 7A of the ITA, the
professional bodies are of the view that the above-mentioned assets are not
wholly or partly for the use of directors, administrative, clerical or management
staff but for the use in a qualifving project. As such, the assets should be
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allowable in claiming RA. We would like to seek the IRB's confirmation on this
matter,

Answer.

IRB confirmed that only expenditure incurrved by a manufacturing or processing
company on a factory, plant or machinery and used for the purposes of a qualifying
project is entitled to claim RA. IRB will issue a ruling to further clarify the matter.

8. Permitted Expenses under Section 60F of the ITA
Paragraph 60F (2)(d) of the ITA provides that inter alia:

" ‘permitted expenses’ means expenses incurred by an investment company in respect
of secretarial, audit and accounting fees, telephone charges, printing and stationery
costs and postage; ....."

In practice, the IRB by concession allows tax compliance fees as deductible
expenses in computing tax liabilities. Therefore, the professional bodies would
like to seek reconfirmation as to whether the taxation fees incurred are
permitted expenses under Section 60F of the ITA.

Answer.

As a concession IRB confirms that the taxation fee i.e. fees relating to filing and
preparing tax computations are allowed to be included as part of the permitted
expenses under section 60 F.

9, Treatment of Dividends

MASB 24 — Financial Instruments: Disclosure and Presentation provides:

“ Redeemable Preference Share

26. When a preference share provides for mandatory redemption by the
issuer for a fixed or determinable amount at a fixed or determinable
Juture date or gives the holder the right fo require the issuer to redeem
the share at or after a particular date for a fixed or determinable
amount, the instrument meets the definition of a financial liability
and is classified as such.

- Interest, Dividends, Losses and Gains

36.  The classification of a financial instrument in the balance sheet
determines whether interest, dividends, losses and gains relating to
that finstrument are classified as expenses or income and reported in
the income statement. Thus, dividend payments on shares classified
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10.

11.

as liabilities are classified as expenses in the same way as interest on
bond and reported in the income statement.”

The professional bodies are of the view that such dividend payments (i.e.
classified as expenses under the requirements of MASB 24) would still be treated
as “dividends” for tax purposes. Clarification is sought as to the treatment of
such financial instruments by the IRB,

Answer.
The IRB confirms that the payments will be treated as dividends for tax purposes.
Basis Period for Unit Trust Entities

The professional bodies are of the view that in practice, it may be more practical for
the preparation of the unit trust entities’ tax computations prior to year 2004 to be
based on the financial year as the basis period for a particular year of assessment.

As a concession, the IRB has confirmed that it is agreeable for the unit trust entities'
tax computations to be computed by taking the financial year as being the basis period
provided this is consistently applied.

As such, the professional bodies would like to seek confirmation that the said
concession would also apply to unit trust entities established prior to year 2004,
i.e from year 2001 onwards (in line with the basis stipulated in the Income Tax
(Amendment ) Act 2002).

Answer,

IRB informed that the above issue had been discussed in the Technical Dialogue on
17 June 2002. IRB had agreed to accept as a concession tax computation by unit
trusts based on financial year being the basis period provided that the method is
consistently used. IRB had no objection applying this concession to unit trusts that
were established prior to year 2004.

Sinking Fund Contribution/Charge

Taxpayers who have been renting out condominiums incur expenses (imposed by the
condominium management) in the form of “sinking fund’ charges. However, It has
been the practice of the IRB to disallow a deduction for the said expenses on the basis
that the expenses are payments towards funds (saving accounts).

We wish to reiterate that these sinking fund charges are expenses (non-refundable)
incurred by the condominium owners in maintaining the condominiums. We are of
the view that these expenses are incurred wholly and exclusively in generating the
rental income, and therefore these expenses should be allowable.
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13.

In this respect, the professional bodies would like to seek clarification on the
above-mentioned issue.

Answer.,

‘Sinking fund’ is a payment made by condominium/apartinent owners to the
developer or mandagement corporation for maintainence and upkeep of the
building.

IRB agrees that the sinking fund charges are expenses incurred wholly and
exclusively in genervating vental income and therefore, are deductible against rental
income, This decision will take effect henceforth without reopening previous
assessments.

Direct Selling Expenses Incurred on Agents / Downliners

We wish to highlight that the set up and operation of direct selling companies is
different from that of normal trading businesses. The direct selling companies are
operated by having to support their agents and the downliners as the companies are
entittled to certain percentages of their agents and downliners' income (in some cases,
the companies' principal income may be generated wholly from the agents and the
dovwmnliners).

As such, we are of the view that the said expenses are incurred in generating the
income. We understand that it has been the practice of the IRB to disallow a
deduction for the expenses incurred by the direct selling companies on their agents
(though some of these expenses are incurred in the course of earning the commission
income) on the basis that the agents are not the employees of the companies and
therefore the expenses incurred are private expenses which are not deductible.

In view of the Self Assessment System (SAS). the professional bodies would like
to propose to the IRB to issue certain guidelines so as to create certainty with

regard to such issues.

Answer,
IRB agrees fo study the matter further and requested for examples of expenses
incurred by direct selling companies to support their agents and downliners, A
guideline will then be issued by IRB on the deductibility of these expenses.
Deduction For Expenses Incurred In Obtaining Quality and Halal Certification
Section 34 (6) (m) of the ITA provides the following:

" an amount equal to the expenditwre, not being capital expenditure, incurred

by the company in the relevant period for the purposes of obtaining
certification for recognized quality systems and standards, and halal

































